
Cargill, Incorporated 
Responses to the United States Protection Agency’s 

January 16, 2015 Request for Information 
South Dayton Dump and Landfill, Moraine, Ohio 

 
INTRODUCTION 

 
Cargill, Incorporated (“Cargill”) hereby responds to the Request for Information served by the 
United States Environmental Protection Agency (“EPA”) on Cargill pursuant to Section 
104(e)(2) of the Comprehensive Environmental Response, Compensation, and Liability Act 
(“CERCLA”) by letter dated January 16, 2015.   
 
Although the expressed purpose of EPA’s Request for Information is to identify wastes disposed 
of at the South Dayton Dump and Landfill (“SDDL”), the scope of EPA’s information requests 
far exceeds this purpose.  Few of EPA’s information requests actually pertain to SDDL or seek 
facts that would assist EPA in identifying wastes taken to SDDL.  The most burdensome of these 
requests ask for information related to wastes taken to disposal facilities other than SDDL over a 
period of 24 years.  
 
The U.S. Supreme Court has established the following test to determine whether an 
administrative agency’s demand for information is permissible: 
 

Of course a governmental investigation into corporate matters may be of such a 
sweeping nature and so unrelated to the matter properly under inquiry as to 
exceed the investigatory power.  But it is sufficient if the inquiry is within the 
authority of the agency, the demand is not too indefinite and the information 
sought is reasonably relevant. The gist of the protection is in the requirement, 
expressed in terms, that the disclosure sought shall not be unreasonable.  

 
United States v. Morton Salt Co., 338 U.S. 632, 652-53 (1950) (internal cites omitted).  
 
The Morton test has been followed by the courts that have evaluated the scope of EPA’s 
information demands under CERCLA Section 104(e)(2).  These decisions have held that 
administrative agency information requests must (1) fall within the agency's authority, (2) must 
not be too indefinite, and (3) must be relevant to legislative purposes.  United States v. Gurley, 
384 F.3d 316 (6th Cir. 2004) (citing Morton); U.S. v. Martin, No. 99 C 1130, 2000 WL 1029188 
(N.D. Ill. July 26, 2000), at *6; U.S. v. Pretty Products, Inc., 780 F. Supp. 1488, 1506 (S.D. Ohio 
1991).  The courts are prohibited from enforcing any information request that is “arbitrary and 
capricious, an abuse of discretion, or otherwise not in accordance with law.”  CERCLA Section 
104(e)(B)(ii).  In sum, the information demand must not be “unreasonable.”  Morton, at 652-53.   
 
A court may order compliance with an information request only where there is a reasonable basis 
to believe there may be a release or threat of a release of a hazardous substance or pollutant or 
contaminant.  See United States v. Northside Sanitary Landfill, No. IP 88-172-C, 1988 WL 
147257, at *3 (S.D. Ind., Apr. 12, 1988).  This means that an information request must pertain to  
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transactions involving hazardous substances.  U.S. v. Charles George Trucking Co., 624 F. Supp. 
1185, 1187-88, fn. 3 (D. Mass. 1986), aff'd, 823 F.2d 685 (1st Cir. 1987). 
 
The foregoing authorities disclose that EPA’s information requests are overbroad and 
unreasonable insofar as they require information about (1) non-hazardous wastes, (2) disposal 
destinations other than SDDL, and (3) wastewater discharged into sewers.   
 
Notwithstanding the unreasonable nature of most of EPA’s requests for information, Cargill has 
gone through substantial efforts to find this information.  Cargill has even retained an 
environmental consultant, TRC Consultants, Inc. (“TRC”) to search Cargill’s records for 
responsive information under the direction of Cargill’s counsel.  Cargill also made significant 
efforts to respond to EPA’s 2002 Request for Information pertaining to SDDL.  None of 
Cargill’s records identify any wastes that were taken to SDDL, nor are any of Cargill’s 
employees aware of any such occurrence.  
 
Cargill has one facility located within the area of interest for SDDL.  This facility is its corn mill 
located at 3201 Needmore Road in Dayton, Ohio (the “Corn Mill”), which processes yellow corn 
into food products for people and animals.  The Corn Mill started operation in April 1973.  
 
Cargill’s responses to EPA’s information requests provide information pertaining to the time 
period of April 1973 through 1996.  However, Cargill does not concede that SDDL accepted 
wastes during that entire time period, since there is evidence to the contrary.   
 

RESPONSES TO INFORMATION REQUESTS 
 
The sources of information for the answer to each question are identified in brackets at the end of 
the question in accordance with Instruction 3. 
 
1. Identify all persons consulted in the preparation of the answers to these questions. 

[Gina Young; Jack Van Kley] 
 

Thomas Byrne 
Cargill Corn Milling North America 
PO Box 1400A 
3201 Needmore Avenue 
Dayton, Ohio 45413 
(937) 236-1971 
Thomas_Byrne@cargill.com 
 
Donald Fay 
TRC Companies, Inc.  
11231 Cornell Park Drive 
Cincinnati, Ohio 45242  
(513) 489-2255 
DFay@trcsolutions.com 
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Chuck Hallier 
Cargill Corn Milling North America 
1710 16th St SE  
Cedar Rapids, IA 52401 
(319) 399-6654 
Chuck_Hallier@cargill.com 
 
John Hurst 
Cargill Corn Milling North America 
PO Box 1400A 
Dayton, Ohio 45413 
(937) 236-1971 
John_Hurst@cargill.com 
 
Philip Rogers 
TRC Companies, Inc.  
11231 Cornell Park Drive 
Cincinnati, Ohio 45242  
(513) 489-2255 
PRogers@trcsolutions.com 
 
Jeffrey Slayback 
TRC Companies, Inc.  
11231 Cornell Park Drive 
Cincinnati, Ohio 45242  
(513) 489-2255 
JSlayback@trcsolutions.com 
 
Jack A. Van Kley  
Van Kley & Walker, LLC 
Counsel for Cargill 
132 Northwoods Blvd., Suite C-1 
Columbus, OH 43235 
Tel: (614) 431-8900 
jvankley@vankleywalker.com 
 
Sheila Willhoite 
Cargill Corn Milling North America 
PO Box 1400A 
Dayton, Ohio 45413 
(937) 236-1971 
Sheila_Willhoite@cargill.com> 
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Michael L. Woodruff 
TRC Companies, Inc.  
11231 Cornell Park Drive 
Cincinnati, Ohio 45242  
(513) 489-2255 
MWoodruff@trcsolutions.com 
 
Gina Young 
Cargill, Incorporated 
15407 McGinty Road West MS 24 
Wayzata, MN 55391 
(952) 742-4766 
Gina_Young@cargill.com 
 

Cargill’s response to Request No. 1 above lists all persons who were consulted in the 
preparation of the responses herein.  In addition, Cargill obtained some of the information 
provided herein from the following Cargill responses to EPA’s prior information requests:  
 

Cargill’s response of January 21, 2003 to EPA’s December 16, 2002 Request 
for Information about South Dayton Dump and Landfill (SDDL); 
 
Cargill’s response of February 20, 1990 to EPA’s January 8, 1990 Request 
for Information about the Powell Road Landfill; 
 
Cargill’s response of June 23, 1993 to EPA’s May 24, 1993 Request for 
Information about IWD Sanitary Landfill (aka Cardington Road Landfill);  
 
Cargill’s response of August 14, 1987 to EPA’s July 14, 1987 Request for 
Information about IWD Sanitary Landfill (aka Cardington Road Landfill);  
 
Cargill’s response of January 29, 1993 to EPA’s December 22, 1992 Request 
for Information about the Valleycrest Landfill; 

 
In the preparation of Cargill’s responses to the prior EPA Requests for Information, Cargill 
interviewed employees with knowledge about Cargill’s waste disposal practices.  That 
information has been included in the responses herein.  Cargill’s responses to the prior EPA 
Requests for Information identify the persons who provided the information for those 
responses.   
 
Cargill is represented by counsel in this matter, and TRC has searched for records 
responsive to EPA’s information requests under the direction of Cargill’s counsel.  EPA 
should contact Jack Van Kley in the event it wishes to communicate with Cargill’s 
employees or TRC concerning SDDL.   
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2. Identify all documents consulted, examined or referred to in the preparation of the 

answers to these questions, and provide copies of all such documents. [Jack Van Kley] 
 
The sources of information for all answers herein related to SDDL are the following: 
 
Cargill’s Response of January 31, 2003 to EPA’s Request for Information on SDDL; 
 
Cargill’s Motion for Summary Judgment in Hobart Corp., et al. v. Dayton Power & Light 
Co., et al., Case No. 3:13-CV-115 (S.D. Ohio) (“Hobart III”), and its exhibits;   
 
Plaintiffs’ Response to Cargill’s Motion for Summary Judgment in Hobart III and its 
exhibits; and  
 
Cargill’s Reply in Support of its Motion for Summary Judgment in Hobart III.   
 
Copies of these documents are enclosed.  
 
With respect to information requests not related to SDDL, Cargill reviewed the transcript of 
the deposition of Cargill taken in the Valleycrest litigation pursuant to Rule 30(b)(6) of the 
Federal Rules of Civil Procedure, in which Michael Vlasak served as the witness for 
Cargill.  Cargill is providing a copy of this transcript to EPA with this response.  Cargill 
also used information from its answers to interrogatories in the first lawsuit (known as 
“Hobart I”) filed by the companies that filed Hobart III.  Cargill also reviewed its responses 
to EPA’s Requests for Information listed in the response to Request No. 1, which EPA 
already has in its possession.  Cargill also based its responses on information derived from 
25 boxes of records.  Providing the information to “identify” every document in these 
boxes, as EPA has defined the term “identify,” is not a reasonable request.  With respect to 
producing these records, see the response to Request No. 15.   
 

3. If you have reason to believe that there may be persons able to provide a more 
detailed or complete response to any question or who may be able to provide 
additional responsive documents, identify such persons.  Provide their current, or 
last known, address, telephone numbers, and e-mail address. [Thomas Byrne] 
 
Cargill is aware of no person who possesses information that is more detailed or complete 
than the information provided by the persons identified in the response to Request No. 1 
above or the persons identified in Cargill’s responses to the prior EPA Requests for 
Information.  Cargill is aware of no responsive records that are in the possession of persons 
other than Cargill.   
 

4. Provide names, addresses, telephone numbers, and e-mail addresses of any 
individuals, including former and current employees, who may be knowledgeable 
about Respondent’s operations and hazardous substances handling, storage and 
disposal practices. [Thomas Byrne; Vlasak deposition transcript; prior responses to 
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EPA information requests; answers to interrogatories in Hobart I] 
 
During the years covered by this information request, numerous Cargill employees 
have had some involvement with waste management or disposal.  It is impractical to 
identify or list all of them.  However, the following persons are believed to possess the 
most knowledge about the handling, storage, and/or disposal practices for hazardous 
substances during the relevant time period: 
 
Art Andrade, Purchasing Supervisor at the Corn Mill in the 1980s, retired, 266 Cest Hill 
Avenue, Vandalia, OH 45377 (last known home address). 
 
Valerie Conrad, Purchasing Supervisor at the Corn Mill in the 1990s.  She is currently 
employed in Cargill’s headquarters at 15407 McGinty Road West, Wayzata, MN 55391.   
 
Mary Page supervised utilities and sanitation at the Corn Mill and later became a supervisor 
in maintenance.  Her title was Production Supervisor.  She was employed at the Corn Mill 
from the 1970s to at least 2002.  She is retired.  Her last known home address and home 
telephone number are 7639 Morning Mist Circle, Dayton, OH 45426, (937) 854-7915. 
 
Brad Pervis, employed in utility duties at the Corn Mill in the 1970s. 
 
Janice Richards (aka Janice Fong), 3694 E Surrey Lane, Fort Gratiot, MI 48059, was the 
Environmental Coordinator around 1990 to 1996.  Her email address is 
wjbt4richards@yahoo.com.   
 

The following persons served as plant managers for the Corn Mill from 1973 through 1996 
and thus had the most knowledge about the plant’s operations: 
 
Mike Vlasak was an employee at the Corn Mill from 1974 to 1986.  He was the Corn Plant 
Superintendent at the Corn Mill at the end of his employment at the plant.  
 
Fritz Corrigan was the General Manager at the Corn Mill from 1973-1975. 
 
Gene Helms was the General Manager at the Corn Mill from 1976 to approximately 1991. 
 
Lionel Kilby, Tom Sasman, and Jeff Cotter were plant managers at the Corn Mill between 
1991 and 1996.  Tom Sasman is currently employed by Cargill as the Corporate Reliability 
Excellence Lead in Cargill’s headquarters at 15407 McGinty Road West, Wayzata, MN 
55391.   
 
While Cargill is providing the names of plant managers in response to EPA’s request for the 
identification of persons with knowledge of the Corn Mill’s “operations,” Cargill does not 
know how much knowledge the plant managers had about handling, storage and disposal 
practices for hazardous substances.   

 
Unless stated otherwise, Cargill no longer employs the persons identified in this response.  
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Since Cargill is represented by counsel in this matter, EPA should contact Jack Van Kley in 
the event it wishes to communicate with the current Cargill employees listed in this 
response.   
 

5.  State the date(s) on which the Respondent sent, brought or moved drums and/or 
hazardous substances to the South Dayton Dump and Landfill (SDDL) Site and the 
names, addresses, telephone numbers, and e-mail addresses of the person(s) making 
arrangements for the drums and/or hazardous substances to be sent, brought or 
moved to the SDDL Site. [Summary judgment filings and exhibits in Hobart III; Chuck 
Hallier; waste tickets for waste disposal retained by Cargill for the relevant time period] 
 
Cargill is not aware of any information indicating that it sent, brought, or moved any drums 
and/or hazardous substances to SDDL.  Cargill has extensive, detailed records of its waste 
disposal at landfills, but not a single record identifies SDDL as a destination.  Consequently, 
Cargill does not believe that any of its hazardous or non-hazardous wastes were taken to 
SDDL. 
 

6. Did Respondent haul or send materials to SDDL in vehicles it owned, leased or 
operated? If yes, during what time periods did this occur? If no, how did Respondent 
transport materials to SDDL? Identify the hauler(s) and provide the addresses, 
telephone numbers, and e-mail addresses of these entities. [Summary judgment filings 
and exhibits in Hobart III; Chuck Hallier; waste tickets for waste disposal retained by 
Cargill for the relevant time period] 

 
Cargill is not aware of any evidence that it hauled or sent any materials to SDDL.   
 

PERMITS/REGISTRATIONS 
 

7. List all federal, state and local permits and/or registrations and their respective 
permit numbers issued to Respondent for the transport and/or disposal of materials. 
[Thomas Byrne] 

 
By its reference to “materials” in this request, Cargill assumes the EPA meant to refer to 
wastes rather than raw materials or finished products.  Cargill has possessed no permits or 
registrations for transporting or disposing wastes from the Corn Mill.  
 

8. Which shipments or arrangements were sent under each permit?  If what happened 
to the hazardous substances differed from what was specified in the permit, please 
state, to the best of your knowledge, the basis or reasons for such difference. 
[Thomas Byrne] 
 
Since Cargill had no such permits or registrations, this question is not applicable.   
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9. Were all hazardous substances transported by licensed carriers to hazardous waste 

Treatment, Storage and Disposal Facilities permitted by the U.S. EPA? [Thomas 
Byrne] 
 
Since the date on which the Resource Conservation and Recovery Act (RCRA) first 
required hazardous wastes to be treated, stored, or disposed of at facilities permitted by EPA 
or authorized states, or at facilities exempted by law from permitting, Cargill’s hazardous 
wastes have been transported to such facilities.  To Cargill’s knowledge, hazardous 
substances other than hazardous wastes were transported to facilities that had EPA or state 
environmental permits as required by applicable law at the time.  Obviously, hazardous 
wastes and other hazardous substances could not be transported to facilities with RCRA 
permits issued pursuant to RCRA or other laws pertaining to hazardous substances prior to 
the establishment of the permit programs established by those laws.  To Cargill’s 
knowledge, the carriers transporting its hazardous substances had whatever licenses they 
were required to possess for this transportation.   
 
Some subparts to Request No. 16 below request specific information about this waste 
transportation such as descriptions of the wastes, names of transporters, identification of 
waste disposal facilities, and names of transporter’s drivers.  While Cargill has retained 
some of the records pertaining to the disposal of hazardous wastes and other hazardous 
substances  in the 1990s, it has not been able to find records applicable to most of the 
hazardous substance disposal prior to that time.  However, Cargill’s interviews of 
employees and former employees have established that all hazardous substances were taken 
to facilities licensed for the disposal of these wastes once such licensing programs were 
initiated.  
 

10. List all federal, state and local permits and/or registrations and their 
respective permit numbers issued for the transport and/or disposal of wastes. 
[Thomas Byrne; NPDES permit issued by Ohio EPA] 
 
Wastewater was discharged into a public sewer owned and operated by the City of Dayton 
pursuant to a discharge permit issued by the City.   
 
Storm water and non-contact cooling water (well water passed through heat exchangers) 
have been discharged into a tributary of the Great Miami River pursuant to Ohio EPA 
discharge permit 1IN00044*HD and its predecessors.   
 

11. Does your company or business have a permit or permits issued under Resource 
Conservation and Recovery Act?  Does it have or has it ever had, a permit or 
permits under the hazardous substance laws of the State of Ohio?  Does your 
company or business have an EPA Identification Number, or an identification 
number supplied by the State Environmental Protection Agency?  Supply any such 
identification number(s) your company or business has. [Thomas Byrne] 
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The Corn Mill has never had a permit issued under RCRA or the hazardous substance laws 
of the State of Ohio.  The Corn Mill has a RCRA Identification Number, which is 
OHD061698676. 
 

12. Identify whether Respondent ever filed a Notification of Hazardous Waste Activity 
with the EPA or the corresponding agency or official of the State of Ohio, the date of 
such filing, the wastes described in such notice, the quantity thereof described in 
such notice, and the identification number assigned to such facility by EPA or the 
state agency or official. [Thomas Byrne] 
 
Cargill submitted a Notification of Hazardous Waste Activity in order to obtain its RCRA 
identification number for the Corn Mill.  The Corn Mill’s RCRA Identification Number is 
OHD061698676.  Cargill has been unable to find a copy of this notification in its files, so it 
does not know the other information requested in this question.  
 

RESPONDENT'S DISPOSAL/TREATMENT/STORAGE/ 
RECYCLING/SALE OF WASTE (INCLUDING BY-PRODUCTS) 

 
13. Identify all individuals who currently have and those who have had responsibility for 

Respondent's environmental matters (e.g. responsibility for the disposal, treatment, 
storage, recycling, or sale of Respondent's wastes).  Also provide each individual's job 
title, duties, dates performing those duties, supervisors for those duties, current 
position or the date of the individual's resignation, and the nature of the information 
possessed by such individuals concerning Respondent’s waste management.  For each 
individual identified in response to this question provide the current or most recent 
known address, telephone number and e-mail address. [Answers to interrogatories in 
Hobart I; Cargill waste disposal records; Thomas Byrne; Sheila Willhoite; John Hurst; 
Cargill’s responses to prior EPA Requests for Information] 
 
For the reasons explained on Page 2 above, Cargill will answer this request for information 
with respect to the time period of April 1973 through 1996. 
 
(a)  Mary Page supervised utilities and sanitation and later became a supervisor in 
maintenance at the Corn Mill.  She is retired.  She was employed at the Corn Mill from the 
1970s to at least 2002.  She had knowledge about the types of wastes generated by the Corn 
Mill and had duties related to waste disposal in that position.  Her supervisor from 1995-
1996 was Greg Holler, currently an employee of AVP, Director of Food Safety Quality & 
Regulatory in Dayton, Ohio.   
 
(b)  Janice Richards was the Environmental Coordinator at the Corn Mill around 1990 to 
1996.  She is retired.  She had knowledge about the types of wastes generated by the Corn 
Mill and had duties related to waste disposal and recycling in that position.  She engaged 
transporters to remove wastes from the plant.  Cargill no longer knows who her supervisor 
was. 
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14. Describe the containers used to take any type of waste from Respondent's 
operation, including but not limited to: [Cargill waste disposal records; Vlasak 
deposition transcript; Thomas Byrne; Sheila Willhoite] 

 
a. the type of container (e.g. 55 gal. drum, dumpster, etc.); 

 
Roll-off and lugger dumpsters 
 
Tubs (short roll-off containers, typically about 10 cubic feet in size) 
 
Front-end loaders (boxes moved around with a fork lift) 
 
Small amounts of miscellaneous hazardous and non-hazardous wastes were removed 
in drums.   
 

b. the colors of the containers; 
 
Cargill does not possess this information.   
 

c. any distinctive stripes or other markings on those containers; 
 
Cargill does not possess this information.   
 

d. any labels or writing on those containers (including the content of those labels); 
 
Cargill does not possess this information.   
 

e. whether those containers were new or used; 
 
Cargill does not possess this information.   
 

f. and if those containers were used, a description of the prior use of the 
containers. 
 
The transporters supplied the dumpsters, front-end loaders, and tubs, so Cargill has 
no knowledge of their use prior to their use at the Corn Mill.  Reused drums 
previously held chemicals for use in the plant’s process.   

 
15. For any type of waste describe Respondent's contracts, agreements, or other 

arrangements for its disposal, treatment, or recycling.  Provide copies of all 
documents relating to the transportation or disposal of said waste, including 
correspondence and manifests.  Include all correspondence and records of 
communication between Respondent and Cyril Grillot, Kenneth Grillot, Alcine 
Grillot, or Horace Boesch, Sr. [Cargill’s waste disposal contracts and other waste 
disposal records; Thomas Byrne; Vlasak deposition transcript] 
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In some cases, Cargill and the transporter or disposal company entered into written contracts 
for the transportation and/or disposal of waste.  In other cases, the contractual arrangements 
were verbal.  Sometimes, a Corn Mill employee verbally notified the transporter to pick up 
the waste when it needed removal.  Often, a transporter inspected the dumpsters on a regular 
basis to determine whether they were full, and then removed the full dumpsters.  Cargill 
instructed the transporters to haul the wastes to disposal facilities that were approved by the 
state.   
 
Cargill has 25 boxes, 11 of which are 24-inch long bankers’ boxes, of waste tickets, 
invoices, receipts, manifests, and miscellaneous records related to the transportation and/or 
disposal of wastes from the Corn Mill.  Because none of these records are related to wastes 
taken to SDDL, EPA’s request for copies of these records is unreasonable and outside of the 
scope of its authority.  A large number of these records are undersized invoices and cash 
register receipts on flimsy paper that would require considerable effort and expense to copy.  
Moreover, while CERCLA Section 104(e)(2) authorizes EPA to inspect and copy records at 
its own cost, provided they are responsive to a lawful and reasonable request, the statute 
provides for copying at a respondent’s expense only at its “option.”  Accordingly, Cargill is 
willing to allow EPA to review and/or copy these records at EPA’s expense, even though 
they contain no information pertinent to SDDL.   
 
Cargill has no correspondence or records of communication between Cargill and Cyril 
Grillot, Kenneth Grillot, Alcine Grillot, or Horace Boesch, Sr.  
 

16. Provide copies of such contracts and other documents reflecting such agreements 
or arrangements. 
 
Cargill has a large number of written contracts for waste transportation and disposal, 
most of which consist of boilerplate language attached to waste tickets.  Cargill also has 
a large volume of waste tickets, invoices, and manifests contained in the 25 boxes of 
records described in the response to Request No. 15.  Cargill is willing to allow EPA to 
review and/or copy these records at EPA’s expense, even though they contain no 
information pertinent to SDDL.   
 
a. State where Respondent sent each type of its waste for disposal, treatment, or 

recycling. 
 
See the response to Request No. 16. k. 
 

b. Identify all entities and individuals who picked up waste from 
Respondent or who otherwise transported the waste away from 
Respondent's operations (these companies and individuals shall be called 
“Waste Carriers” for purposes of this Information Request). [Cargill’s 
waste disposal records; corporation records on the Ohio Secretary of State’s 
web site; Thomas Byrne; Cargill’s responses to prior EPA Requests for 
Information] 
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The transporters listed below transported waste from the Corn Mill.  The 
addresses provided below are the haulers’ addresses at the time they transported 
wastes from the Corn Mill.   
 
Cargill is providing the names of the drivers who hauled Cargill wastes on behalf 
of The Peerless Transportation Company and Industrial Waste Disposal Co., Inc., 
since Plaintiffs in Hobart III have alleged that these companies transported waste 
to SDDL (although Cargill’s records do not reveal that any Cargill waste went to 
SDDL).  Since no other company that hauled for Cargill has been identified or 
even rumored to be a hauler to SDDL, it is unreasonable for EPA to request 
Cargill to go through thousands of waste tickets to identify the drivers for these 
companies.   
 
Apollo Trucking, Inc. (a corporation), 1903 Springboro Road, Dayton, OH 45439.  
A trucking company.  
 
Butch Hill’s Sewer Service, 7659 Elk Creek Road, Middletown, OH 45042.  A 
company that pumped liquid and sludges from tanks and other enclosures and 
hauled them away for disposal.   
 
Clark Processing, Inc. (a corporation), 200 S. West End Avenue, Dayton, OH 
45427.  A recycler of used oil and other flammable wastes.   
 
Clean Harbors Environmental Services, Inc. (a corporation), Cincinnati, 
OH.  A waste transportation company.  
 
Cornett Trucking Co. (a corporation), 2700 Cardington Drive, Dayton, OH 45439.  
A trucking company.  
 
Gambill’s Liquid Waste Disposal, 3201 Fantasia Drive, Dayton, OH 45449.  A 
company that pumped liquid and sludges from tanks and other enclosures and 
hauled them away for disposal.   
 
Industrial Waste Disposal Co., Inc. (“IWD”), 3975 Waggoner Ford Road, Dayton, 
OH, owned by Danis Industries Corporation until 1993 and owned by Waste 
Management starting in 1983.  IWD’s drivers are listed on Attachment A.  Cargill 
has no contact information for these drivers.  
 
Kincaid Paving & Excavating, 303 Cedar Street, West Carrollton, OH 45405.  A 
company engaged in paving, excavating, and equipment rental. 
 
Laidlaw Environmental Services, Inc. (a corporation), 2815 Old Greenbrier Pike, 
Greenbrier, TN 37073.  A company that transports hazardous and non-hazardous 
wastes and owns/operates waste disposal facilities.   
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Moraine Transfer, Inc. (a corporation), 1903 Springboro Road, Dayton, OH 
45439.  A trucking company.  
 
N & N Commercial Waste, 1577 W. River Road, Dayton, OH 45418.  A trash 
hauling company.  
 
Ohio Liquid Removal of Ohio, Inc. (corporation), P.O. Box 6407, Dayton, OH 
45406.  This company was in the business of waste transportation.   
 
The Peerless Transportation Company, 1440 Miami Chapel Road, Dayton, OH 
45408.  A trash hauling company.  Peerless’ drivers are listed on Attachment A.  
Cargill has no contact information for these drivers. 
 
Perma-Fix of Dayton, Inc. (a corporation), 300 S. West End Avenue, Dayton, OH 
45427; a used oil recycler.   
 
Resource Transportation, Inc. (a corporation), 2457 E. Livingston, Springfield, 
MO.  A waste transporter.  
 
Roto-Rooter Sewer & Drain Service (fictitious name owned by Nurotoco, Inc. 
and then by Roto-Rooter Services Company), P.O. Box 324, North Dayton 
Station, 45404.  A company that pumped liquid and sludges from tanks and other 
enclosures and hauled them away for disposal.   
 
Rust Industrial Cleaning Service, 6151 Executive Blvd., Huber Heights, OH 
45424.  An industrial cleaning service.   
 
Safety-Kleen Corp. (a corporation), 4205 Lisa Drive, Tipp City, OH 
45317 and various other addresses.  A company that transported, 
treated, and recycled hazardous waste and other wastes.   
 
Van Waters & Rogers, Inc. (a corporation), 7425 East 30th Street, 
Indianapolis, IN 46219-0387.  A company that arranged for disposal 
sites on behalf of its customers and transported wastes.   
 
Westinghouse Electric Corporation (a corporation).  The address of the 
Westinghouse office that arranged for transportation from the Corn Mill 
is unknown.  
 
Except for the companies that are identified above as corporations, 
Cargill does not know the type of business entity for the other 
companies listed in this response.  
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c. If Respondent transported any of its wastes away from its operations, 

please so indicate and answer all questions related to "Waste 
Carriers" with reference to Respondent’s actions. [Thomas Byrne; 
Cargill’s waste disposal records] 
 
Cargill has no knowledge of any occasion on which it transported its own 
wastes.   
 

d. For each type of waste specify which Waste Carrier picked it up. 
 
See the response to Request No. 16. g.  
 

e. For each type of waste, state how frequently each Waste Carrier 
picked up such waste. 
 
Cargill does not know this information.  
 

f. For each type of waste state the volume picked up by each Waste Carrier 
(per week, month, or year). 
 
Cargill does not know this information.  
 

g. For each type of waste state the dates (beginning & ending) such waste was 
picked up by each Waste Carrier. [Cargill’s waste disposal records; Thomas 
Byrne; Cargill’s responses to prior EPA Requests for Information] 
 
Alloyd Insulation Co., Inc. 5734 Webster Street, Dayton, OH 45414: non-friable 
asbestos-containing waste on dates presently unknown to Cargill. 
 
Apollo Trucking, Inc.: diatomaceous earth (precoat) from 1979 to 1985.  
 
Butch Hill’s Sewer Service: corn starch, corn gluten, and other corn byproducts 
from 1976 to 1979. 
 
Clark Processing, Inc. 200 S. West End Avenue, Dayton, OH 45427: used waste 
oil.  Clark Processing’s removal of used oil from the Corn Mill started on a date 
no longer known to Cargill and lasted until 1995 when Perma-Fix of Dayton, Inc. 
acquired Clark Processing, Inc. 
 
Clean Harbors Environmental Services, Inc.: miscellaneous hazardous wastes in 
1993. 
 
Cornett Trucking Co.: fly ash from 1983 to 1988; some diatomaceous earth (pre-
coat) in 1985.  
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Gambill’s Liquid Waste Disposal: settling pond sludge, syrup, corn, starch, corn 
gluten, and spilled corn byproducts from 1977 to 1988; a few loads of 
diatomaceous earth (precoat) in 1997. 
 
Industrial Waste Disposal Co., Inc. (“IWD”): general trash, wood, corn fiber, 
animal feed pellets, diatomaceous earth (precoat), demolition debris, floor dri 
with oil or diesel fuel, concrete, contaminated soil, fly ash, syrup, settling pond 
sludge, starch, waste feed products, cardboard, and corn gluten from 1974 to 
1996.  IWD picked up sandblasting material during a 1991 painting project at the 
Corn Mill.   
 
Kincaid Paving & Excavating hauled fly ash to Miami Paper Land 
Reclamation Site in 1990-1992. 
 
Laidlaw Environmental Services, Inc.: miscellaneous hazardous wastes 
in 1994;  PCBs, capacitors, ballasts, asphalt, carbon steel, aluminum, 
and copper on July 28, 1994. 
 
Liquid Waste Removal of Ohio, Inc.: 20 drums of miscellaneous hazardous and 
non-hazardous wastes on August 27, 1990 from a plant cleanup project.   
 
Moraine Transfer, Inc.: diatomaceous earth (precoat) from 1980 to 1985.  
 
N & N Commercial Waste: trash from 1975 to 1989.  
 
Ohmart Corp., 4241 Allendorf Drive, Cincinnati, OH 45209: used nuclear 
devices.  
 
The Peerless Transportation hauled trash from the Corn Mill in 1974 and from 
1976 to 1989.   
 
Perma-Fix of Dayton, Inc.: used oil and oily wastewater from 1995-1996. 
 
Power Testing, Inc./Kastle Electric: PCB-containing capacitors in 1981. 
 
Resource Transportation, Inc.: PCB-containing wastes in April and August 1986. 
 
Roto-Rooter Sewer Service: corn wastes and syrup from 1974 to 1989.  
 
Rust Industrial Cleaning Service: corn gluten and corn starch in January 1995; fly 
ash in December 1994; fly ash in July-December 1995. 
 
Safety-Kleen Corp. periodically picked up small quantities of miscellaneous 
hazardous or non-hazardous wastes from 1989 to 1996.   
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Van Waters & Rogers, Inc.: miscellaneous hazardous wastes in 1993 
and 1995. 
 
Westinghouse Electric Corporation: PCBs in July 1992.   
 

h. Provide copies of all documents containing information responsive to the 
previous seven questions. 
 
See the response to Request No. 15.  
 

i. Describe the vehicles used by each Waste Carrier to haul away each type 
of waste including but not limited to: [Cargill’s waste disposal records; 
Thomas Byrne; Sheila Willhoite; Vlasak deposition transcript] 
 
i. the type of vehicle (e.g., flatbed track, tanker truck, 

containerized dumpster truck, etc.); 
 
Dumpsters were removed on flat-bed trucks or flat bed trailers pulled by 
trucks.  Dump trucks were used to transport fly ash.  Vacuum trucks were 
used to remove liquid wastes, such as corn byproduct wastes.   
 

ii.  names or markings on the vehicles; and 
 
Cargill does not know this information. 
 

iii.  the color of such vehicles. 
 
Cargill does not know this information. 
 

j. Identify all of each Waste Carrier's employees who collected Respondent's 
wastes. 
 
See the answer to Request No. 16. b.   
 

k. Indicate the ultimate disposal/recycling/treatment location for each type of 
waste. [Cargill’s waste disposal records; Cargill’s responses to prior EPA 
Requests for Information; Thomas Byrne; John Hurst] 
 
The following disposal/recycling/treatment locations are known to have received 
the following wastes: 
 
Aptus, Inc., Highway 169 North, Coffeyville, KS 67337: PCBs. 
 
Bio Grow Systems, Inc., P.O. Box 924, Dayton, OH 45401:  took settling pond 
water and sludge for a cleanout of the settling pond in October 1994.  
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Clark Processing, Inc., 200 S. West End Avenue, Dayton, OH 45427: (1) used oil; 
and (2) combustible liquid, coolant, and waste oil wastes that Ohio Liquid 
Removal of Ohio, Inc. picked up from a plant cleanup project on August 27, 
1990.  (Clark Processing was acquired by Perma-Fix of Dayton, Inc. in 1995.) 
 
ELDA Recycling & Disposal Facility, 5701 Este Avenue, Cincinnati, OH 45232: 
resin; diesel fuel-contaminated dirt; neutralization pit sludge; settling pond 
sludge; fly ash; waste feed; diatomaceous earth (precoat); concrete; fire brick; 
insulation; and demolition debris.  
 
Environmental Enterprises, Inc., 4650 Spring Grove Avenue, Cincinnati, OH 
45232, received miscellaneous hazardous and non-hazardous wastes that Ohio 
Liquid Removal of Ohio, Inc. picked up from the plant cleanup project on August 
27, 1990.  
 
IWD Sanitary Landfill (aka Cardington Road Landfill): paper; plastics; 
common office and restroom trash; empty non-hazardous ingredient 
containers; corn starch dust; dust from aspiration systems; corn gluten 
meal; corn germ; corn gluten feed; laboratory retained samples of corn 
products, corn starch, and corn syrup; some small scrap steel; broken 
glassware; off-specification corn starch; and diatomaceous earth 
(precoat).  
 
Laidlaw Environmental Services, Inc., 2815 Old Greenbrier Pike, 
Greenbrier, TN 37073:  PCBs; capacitors; ballasts; asphalt; carbon 
steel; aluminum; copper. 
 
Miami County Incinerator, 6589 N. Webster Street, Dayton, OH 45414: burnable 
wastes including general trash and fiber.   
 
Miami Paper Land Reclamation Site, approximately 4300 Pinnacle Road, Dayton, 
OH 45449: fly ash.  
 
Middletown Compost Co., 1600 M.A.D.E. Industrial Drive, Middletown, OH 
45044:  received settling pond sludge in October of 1993; it also may have 
received some corn-derived waste.   
 
Montgomery County Composting Facility, 6591 Webster Street, Dayton, OH 
45414, operated by SPM Systems, Inc., located next to the Miami County North 
Incinerator, Vandalia, OH.  Received waste corn byproducts from July – 
December 1995.  Received dirt and starch on December 20-21, 1994; received 
one load of resin on an unknown date.  
 
Perma-Fix of Dayton, Inc.: used oil and oily wastewater.   
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Pinnacle Road Landfill: settling pond sludge; diatomaceous earth (precoat); fly 
ash; a fiberglass tank, concrete, floor dri, and miscellaneous wastes.  
 
Powell Road Landfill:  diatomaceous earth (precoat); dust; enzymes; fly ash; 
gravel; ion exchange resin; plaster or plaster and water; rock; sand or slag; settling 
pond sludge; starch; steel; and trash.   
 
Recycled Fibers Midwest Region, 1516 East Thomas Avenue, Milwaukee, WI 
53211: paper for recycling.   
 
Resource Services, Inc., 7255 Industrial Park Road, Mentor, OH 44060: PCB-
containing wastes transported by Resource Transportation, Inc. in April and 
August 1986. 
 
Rollins Environmental Services, 2027 Battleground Rd., Deer Park, TX 77536: 
PCB-containing capacitors. 
 
Stony Hollow Landfill: wood; diatomaceous earth (precoat); construction and 
demolition debris; general trash; starch; and waste feed products.  
 
Systech Environmental Corp., P.O. Box 266, R.R. 2, County Rd. 176, 
Paulding, OH 45879:  paint waste.   
 
Valleycrest Landfill (aka North Sanitary Landfill, Brandt Pike Landfill, Peerless 
Landfill): trash; resin; fly ash; rock; construction debris; starch; meal; paper bags; 
skids; empty drums; diatomaceous earth; non-friable asbestos; stormwater settling 
pond sludge; plaster; precoat; gravel; sand; slag; wood; enzymes; and steel.  
 
Vance Landfill: A load or loads of what may have been demolition debris were 
taken to this landfill in January 1996.  The current address for Vance 
Environmental, Ltd. is 2101 Vance Road, Dayton, OH.  
 
Hazardous wastes were taken to: Safety-Kleen Corp., 4205 Lisa Drive, 
Tipp City, OH 45317; Van Waters & Rogers, Inc., 7425 East 30th 
Street, Indianapolis, IN 46219-0387; Waste Technologies Industries, 
1250 St. George Street, E. Liverpool, OH 43920; Laidlaw 
Environmental Services, Inc., 2815 Old Greenbrier Pike, Greenbrier, 
TN 37073; and Environmental Enterprises, Inc., 4650 Spring Grove 
Avenue, Cincinnati, OH 45232. 
 
Empty drums were recycled, often by sending them back to the company that 
supplied the product purchased in the drums.  Known recycling destinations 
included: Novo Nordisk, State Road 1003, Franklinton, NC 27525; and Genencor 
International, Inc., 1331 South 1st Street, Building 9A, Terre Haute, IN 47802. 
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The majority of the scrap metal was taken to Patterson Metal, 1322 East First 
Street, Dayton, OH 45403 and Franklin Iron & Metal Co., 2015 E. First Street, 
Dayton, OH 45403.  Some metal may have been landfilled or incinerated.  
 
Some of Cargill’s paper was recycled at Recycled Fibers Division, Recycled 
Fibers of Ohio, 2601 East River Road, Moraine, Ohio 45439.   
 

1. Provide all documents indicating the ultimate 
disposal/recycling/treatment location for each type of waste. [Cargill’s 
waste disposal records; prior Cargill responses to EPA Requests for 
Information] 
 
EPA already has the records submitted with Cargill’s responses to EPA’s 
Requests for Information listed in Request No. 2.  With respect to Cargill’s 25 
boxes of waste tickets, invoices, receipts, manifests, and miscellaneous 
records related to the transportation and/or disposal of wastes from the Corn 
Mill, see Cargill’s response to Request No. 15.   
 

m. Describe how Respondent managed pickups of each waste, including but not 
limited to: 

 
i. the method for inventorying each type of waste; 

 
Cargill does not know this information. 
 

ii. the method for requesting each type of waste to be picked up; [Sheila 
Willhoite; Cargill’s waste disposal records] 
 
Cargill requested pick-up by calling the hauler by telephone or the hauler 
regularly checked the dumpsters to determine whether they were full.   
 

iii. the identity of (see definitions) the waste carrier 
employee/agent contacted for pickup of each type of waste; 
 
Cargill does not know this information.  
 

iv. the amount paid or the rate paid for the pickup of each type of waste; 
[Cargill’s waste disposal records] 
 
Cargill has 25 boxes full of waste tickets, invoices, and receipts for 
individual loads of waste taken from the Corn Mill over a period of 24 
years that contain prices for transportation and disposal.  None of these 
records relate to wastes taken to SDDL.  The prices for waste hauling and 
disposal vary considerably, and would require an inordinate amount of 
time to compile.  If EPA wishes to review these prices, Cargill is willing 
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to allow EPA to review and/or copy the records.   
 

v. the identity of (see definitions) Respondent's employee who paid the 
bills; [Sheila Willhoite] 
 
Numerous employees paid these bills over a period of 24 years, and it is 
impractical to identify or list all of them.  However, Cargill will identify 
the supervisors of the accounting personnel.  Sheila Willhoite supervised 
the payment of these bills by the persons under her supervision from May 
1980 to 1990.   Doug Fick was the accounting manager from 1993-1996.  
He currently works in Cargill’s headquarters at 15407 McGinty Road 
West, Wayzata, MN 55391.  Myrtle Moose Turnquist was the accounting 
manager from 1990-1993.  Ms. Moose is no longer with Cargill.  Her 
contact information is 17320 Charmy Downs, Wayzata, MN 55391, 
(952).473.9362.  Her supervisor was Gene Helms.  
 

vi.  and the identity of (see Definitions) the individual (name or title) 
and company to whom Respondent sent the payment for pickup of 
each type of waste. [Sheila Willhoite] 
 
The payments were sent to companies listed in the response to Request 
No. 16. b.  Cargill does not know the names of the individuals at these 
companies who received the payments.  
 

n. Identify the individual or organization (i.e., the Respondent, the Waste 
Carrier, or, if neither, identify such other person) who selected the location 
where each of the Respondent's wastes were taken. [Sheila Willhoite; 
Cargill’s waste disposal records] 
 
In most cases, Cargill selected the disposal facility for the waste.  Janice 
Richards and Art Andrade made some of these selections.   

 
o. State the basis for and provide any documents supporting the answer to the 

previous question. [Cargill’s waste disposal records] 
 
The answer to the previous question is based on records in Cargill’s files 
revealing that Janice Richards or Art Andrade selected some of the disposal 
locations.  With respect to EPA’s request to produce Cargill’s 25 boxes of waste 
tickets, invoices, receipts, manifests, and miscellaneous records related to the 
transportation and/or disposal of wastes from the Corn Mill, see Cargill’s 
response to Request No. 15.   
 

p. Describe all wastes disposed by Respondent into Respondent's drains 
including but not limited to: 
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i. the nature and chemical composition of each type of waste; [Thomas 

Byrne; City of Dayton wastewater discharge permit] 
 

The waste includes wastewater from the following sources: 
 
process wastewater from the production of corn syrup, high fructose corn 
syrup, sucrose, corn starch, and animal feeds; 
 
demineralizer regeneration; 
 
condensate from evaporation processes; 
 
cooling tower blowdown; 
 
rail car washing; 
 
reverse osmosis backwash from boiler; 
 
stormwater (most stormwater is discharged from the permitted stormwater 
outfall, but a minor quantity goes into the sewer); 
 
wash water from cleaning the plant; 
 
reagents and other liquids from testing lab; 
 
rinse water from filter cleaning and regeneration;  
 
water softeners;  
 
particulate/sulfur dioxide scrubber blowdown; and  
 
domestic wastewater.   
 

ii. the dates on which those wastes were disposed; [Thomas Byrne] 
 

Wastewater has been discharged into the public sewer for 365 days per year 
since the Corn Mill started production in April 1973.   

 
iii. the approximate quantity of those wastes disposed by month and year; 

[Thomas Byrne] 
 

In 1995 and 1996, the Corn Mill discharged an average of about 1.9 million 
gallons per day (“MGD”) and 2.1 MGD, respectively, of wastewater into the 
public sewer.  Based on this daily average, the Corn Mill discharged about 57 
and 63 million gallons into the sewer during a 30-day month in 1995 and 
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1996, respectively.  During the years of 1995 and 1996, the Corn Mill 
discharged about 693.5 gallons and 766.5 gallons, respectively, into the sewer 
based on 365 days of operation.  Cargill has no flow data for years prior to 
1995.   

 
iv. the location to which these wastes drained (e.g. on-site septic system, 

onsite storage tank, pretreatment plant, Publicly Owned Treatment 
Works (POTW), etc.); and [NPDES permit issued by Ohio EPA; 
Thomas Byrne] 

 
Non-contact cooling water (well water passed through heat exchangers) 
and most stormwater have been discharged into a tributary of the Great 
Miami River.  All other wastewater has been discharged into a public 
sewer owned by the City of Dayton and treated at the Dayton wastewater 
treatment plant.  Some wastewater undergoes basic treatment prior to 
discharge into the sewer, as described in v. below.  

 
v. whether and what pretreatment was provided. [Thomas Byrne] 

 
Yes.  The pH of the wastewater is adjusted with basic materials such as lime 
slurry, sodium hydroxide, or caustic soda.  Some wastewater goes through a 
solids recovery tank for removing large solids and some wastewater goes 
through a tank for pH adjustment before discharge into the sewer.   

 
q. Identify any sewage authority or treatment works to which Respondent's 

waste was sent. [Thomas Byrne] 
 

The wastewater treatment plant that is owned by the City of Dayton and operated 
by the Dayton Department of Water. 

 
r. If not already provided, specify the dates and circumstances when 

Respondent's waste was taken to the SDDL Site, and identify the companies 
or individuals who brought Respondents waste to the Site.  Provide all 
documents which support or memorialize your response. [Summary judgment 
filings and exhibits in Hobart III; Chuck Hallier; waste tickets for waste disposal 
retained by Cargill for the relevant time period] 

 
As EPA knows, Hobart Corporation, Kelsey-Hayes Company, and NCR 
Corporation (the “Plaintiffs”) have sued Cargill and many other companies in 
Hobart III for cost contribution for SDDL.  Because the Plaintiffs have never had 
any evidence that hazardous wastes from Cargill were disposed of at SDDL, and 
still have no such evidence, Cargill has filed a Motion for Summary Judgment in 
Hobart III.  Cargill is providing EPA with a copy of Cargill’s Motion for 
Summary Judgment, the Plaintiffs’ Memorandum in Opposition to the motion, 
Cargill’s Reply, and the exhibits attached to these filings.   
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In an attempt to forestall summary judgment, the Plaintiffs produced a declaration 
from Deborah Grillot-Cornett stating: 
 

Late one night while operating Pollard1 in the mid-1980s, my 
husband at that time and I saw a pile of some type of waste 
including food waste, possibly corn waste, on the property of 
Apollo Trucking (“Apollo”) which was located adjacent to 
Pollard.  The pile was near the edge of the Apollo property 
closest to Pollard.  The pile was oblong in shape and its 
dimensions were about 2 feet in height and 15 feet in length at 
its widest point.  I distinctly recall the waste pile at Apollo 
because it was covered by rats who were consuming it. . . . 
Apollo regularly hauled waste from Cargill in its dump trucks.  
I believe the waste in the pile I saw on the Apollo property that 
night was from Cargill. 

 
See Plaintiffs’ Memorandum in Opposition to Cargill’s Motion for Summary 
Judgment (“Pl. SJ Memo.”), Decl. of Deborah Grillot-Cornett, Exh. A, Doc. No. 
124-1, PageIDs 1030-1031, ¶¶ 4, 6.  According to a map attached to this 
declaration, the Apollo property is alleged to have been located on a small portion 
of what later became SDDL.  Thus, the Plaintiffs’ entire case against Cargill 
hinges on a single witness’ statement that she saw a small pile of “some type of 
waste including food waste, possibly corn waste” and her speculation that she 
“believe[s]” the waste might have originated at Cargill’s facility.   
 
This speculation does not prove the waste came from Cargill.  Moreover, 
Plaintiffs’ have produced no evidence that the pile contained any hazardous 
substances, nor can they do so.  Food waste, as described by Ms. Grillot-Cornett, 
is not a hazardous substance.   
 
This pile appears to be the same pile of waste that is mentioned in two Ohio EPA 
records.  Pl. SJ Memo, Exh. B, Doc. No. 124-2, SDD_00205-00206, PageID 
1036-1037.  A note on Ohio EPA’s 1983 memorandum states that the “[m]aterial 
has been removed.”  Id., at SDD_00205, PageID 1036.  The Plaintiffs have not 
contested this fact.   
 
The Plaintiffs also produced a 1979 Ohio EPA memorandum, which contends that 
Cargill gave sludge to “waste scavengers that dump it indiscriminately in ditches, 
along fence lines, etc.”  .”  Id., at SDD_00207, PageID 1038.  While Cargill does 
not condone dumping by persons who accept Cargill byproducts under the 
pretense of recycling them, nothing in this memorandum indicates that these 
persons took any materials to SDDL.  In fact, while the dumping allegedly 
occurred in Preble County, Ohio (see the reference to the Preble County Health 
Department in SDD_00207), SDDL is located in Montgomery County, Ohio.  
Consequently, the incident referenced in this memorandum, if it happened, did not 

                                                            
1 Pollard was a trucking company. 
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occur at SDDL.   
 
The Plaintiffs have made other arguments in their attempt to avoid summary 
judgment, but none of these arguments demonstrate that any Cargill waste made 
its way to SDDL.  Rather than discussing these meritless arguments, Cargill refers 
EPA to its attached Reply in Support of Summary Judgment.  The court has not 
yet ruled on Cargill’s summary judgment motion, but instead is providing 
Plaintiffs with additional time to search for evidence against Cargill.  
 
Other than the foregoing information (which does not show that any Cargill waste 
was disposed at SDDL), Cargill is aware of no other information showing that any 
Cargill waste went to SDDL.    

 
RESPONDENT'S ENVIRONMENTAL REPORTING 

 
17. Provide all Resource Conservation and Recovery Act (RCRA) Identification 

Numbers issued to Respondent by EPA or a state for Respondent's operations. 
[Thomas Byrne] 
 
The EPA Identification Number for the Corn Mill is OHD061698676. 
 

18. Identify (see Definitions) all federal offices to which Respondent has sent 
or filed information about hazardous substances or hazardous waste. 
[Cargill’s records related to TSCA and NRC] 
 
EPA and the Nuclear Regulatory Commission. 
 

19. State the years during which such information was sent/filed. [Cargill’s records 
related to TSCA and NRC] 
 
Reports about Cargill’s radiation devices were periodically submitted to the Nuclear 
Regulatory Commission during the relevant time period of April 1973 to 1996.  TSCA 
inventories were sent to EPA during at least 1991 and 1994.  
 

20. Identify (see Definitions) all state offices to which Respondent has sent or filed 
hazardous substance or hazardous waste information. [Thomas Byrne] 
 
Ohio EPA and the State Emergency Response Commission. 
 

21. State the years during which such information was sent/filed. [Thomas Byrne] 
 
During the relevant time period of April 1973 to 1996, it is believed that reports were 
submitted to the State Emergency Response Commission in 1988-1996.  Cargill may 
have submitted annual hazardous waste reports with Ohio EPA for some of the years 
during the relevant time period.  
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22. List all federal and state environmental laws and regulations under which 
Respondent has reported to federal or state governments, including but not 
limited to: Toxic Substances Control Act, 15 U.S.C. Sections 2601 et seq., (TSCA); 
Emergency Planning and Community Right-to-Know Act, 42 U.S.C. Sections 1101 
et seq., (EPCRA); and the Clean Water Act (the Water Pollution Prevention and 
Control Act), 33 U.S.C. Sections 1251 et seq.; Solid Waste and Infectious Waste 
Regulations, OAC 3745-27 (former rule EP-20); Licenses for Solid Waste, 
Infectious Waste Treatment, or Construction and Demolition Debris Facilities, 
OAC 3745-37 (former rule EP-33); Solid and Hazardous Wastes, ORC 3734-01 
through 3734-11; Open Burning  Standards, OAC 3745-19-03. [Thomas Byrne; 
Cargill’s records related to NRC and TSCA] 
 
Reports have been made pursuant to the Clean Water Act, TSCA, Atomic Energy Act, 
RCRA, EPCRA, Ohio Revised Code Chapter 6111, Ohio Revised Code Chapter 3750, 
Ohio Revised Code Chapter 3704, and Ohio Revised Code Chapter 3734. 
 

23. Identify the federal and state offices to which such information was sent. [Thomas 
Byrne; Cargill’s records related to NRC and TSCA] 
 
Information was sent to EPA, Ohio EPA, the Nuclear Regulatory Commission, and the 
State Emergency Response Commission.  
 

CONCLUSION 
 
The foregoing responses and the failure of the Hobart III Plaintiffs to find any evidence that 
Cargill’s wastes were taken to SDDL after years of litigation demonstrate that Cargill is not a 
responsible party for SDDL under CERCLA.  Accordingly, Cargill requests that EPA remove 
Cargill from its list of potentially responsible parties for that site.   
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Attachment A 
 
 
This list provides the names of the drivers for Industrial Waste Disposal (IWD) or The Peerless 
Transportation Company as identified on pickup tickets filled out by the drivers who hauled 
waste from Cargill’s Corn Mill.  Some of the tickets may pertain to the delivery of products to 
and from the Corn Mill instead of waste.   
 
The names were hand written on many (but not nearly all) of the tickets, and some of the names 
are illegible or partially legible.  The tickets identified the drivers by first names only, last names 
only, initials only, or both first and last names.  This list provides the driver names to the extent 
they could be read.  Because some driver signatures were difficult to decipher, some of the 
spellings below may not be completely accurate.  For the same reason, the list probably includes 
multiple spellings for the same drivers’ names.  It is also likely that many drivers signed their 
names differently on some occasions than others (e.g., providing only a first name on some 
tickets and only a last name on others).  
 

IWD Drivers 
Al 
Anderson, B 
Ande, Z 
Bank 
Banks 
Banks, G 
Banks, J 
Bay, I 
Ben 
Bernie 
B, G 
Bill 
Bill C 
Bill, J W 
Billy 
B, J 
B, Johnnie 
B, Lovell 
Bowers 
Bowers, T 
Bowers, Tedq 
Boyce 
Boyd 
Brooks, G 
Broun 
Broun, B 
Brown, L 
Carl 
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Cayton, R 
Clint 
Crowe, K 
DAJ 
Da J 
Dan 
Dannaker, J 
DAP 
Dary 
Dave 
Dell 
DOC 
Driver 
Forte, B 
Fost 
Foster 
Foster, B 
Foster, F 
Fournier 
Fred 
FW 
Garrett, J 
Garrett, John 
Gault, J 
Gary 
Gay 
GB 
Gerry 
G, J 
G, John 
Glen 
Gobannis 
Gortes, F 
Gowts 
Grauhr 
G S 
Guy 
Hagen, J 
Hagers, Billy 
Hagin, J 
Hagin, R 
Hague, J 
Hague, John 
Hall, G 
Hall, Gary 
Hall, P 



28 
 

Hall, Paul 
Hall, Paul N 
Hamrick, Mike 
Hank, T 
Haque, J 
Hark, T 
Hart, T 
Harwick, M 
Henry, Joe 
Hensley, J 
Hibbard, N 
Hissoire 
Hissoire, G 
Hogue, J 
Hogue, John 
Hogue, T 
Howard, J 
Howard, Joe 
Howard, Joel 
Hunt, J 
Hunt, T 
Jackson, D 
Jackson, DA 
Jackson, Dan 
Jackson, Dave 
J B 
J, D 
J, Da 
J, DC 
Jeff 
Jerry 
Jifford 
Jifford, R 
Jim 
J-O 
Jo 
Joe 
Joe K 
John 
Johnnie 
Johnnies 
Johnson, Bob 
Johnson, P 
Johnson, Phil 
Johnson, Phillip 
Johnson, T 
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J S 
J, T 
Kashbaugh, N 
Kenney 
Kenny 
Kibbons, N 
Kithee 
Klan, T 
Klans, T 
Kolbanks, N 
Kubbrick, N 
Kuhbards, N 
Kuhlander, N 
MAC 
McGaghren, F 
McCashrew 
McCoghon, F 
McCughon, F 
Moore, R 
Moore, Roger 
Noble, I 
Odell 
O’dell 
Olsen 
PAF 
Parker, S 
Parkins 
Paul 
P D O 
Pearson 
Pedabicks 
Pelis 
Perkin, G 
Perkins 
Perkins, G 
Perlis 
Perlo 
Perls 
Person 
Pete 
Phil 
Phillip 
Pike 
Pike, R 
Pike, Roger 
Pulis 
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Puls 
P W 
Reddick 
Reddicks 
Reddicks, J 
Reddicks, Jim 
Reddipo 
Riddicks 
Ritchie 
Roge 
Roger 
Ron 
Sam 
Sawtt, J 
Seamore 
Seminole 
Seminore 
Sharp 
Sharp, T 
Shop, T 
Shoun, T 
Shoun, Tom 
Shoup, T 
Shoup, Tom 
Siminoll 
Sisco 
Sizemore 
Skorp, T 
Smart, J 
Smart, Joe 
Smith, R 
Somkas, P 
Somkos, R 
Sparkman, C 
Sparkman, Chet 
Sparkman, Clint 
Sparkman, S 
Srenian 
S, T 
Steve 
Storkman, Chet 
Strow 
T 
TAJ 
Talent 
Tankersley 
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Tankersley, P 
Tankersley, Paul 
Tankersley, R 
Taylor 
Taylor, G 
Taylor, Gene 
Taylor, Glenn 
Taylor, O 
Test 
T J 
Tom 
T, P 
T Y 
Turner, Gary 
Ukaver, Tim 
Verp 
Vest 
Vince 
Wagers 
Wagers, B 
Wagers, Billy 
Wagies, B 
Waylen, B 
Weaver, P 
Weaver, T 
Weaver, Tim 
Welk, L 
Wells, S 
Wells, Sonnie H 
Wells, Sonny 
Wells, Sonny H 
Wertz 
Wesley, J 
West 
Wilmer 
Woodlin, Kenny 
W, P 
 

The Peerless Transportation Company2 
 
Abbes 
Baker, R 
Bassett 
Beirwolt 

                                                            
2 This is a partial list of the Peerless Transportation drivers whose names are written on the waste tickets.  Cargill 
will supplement this list as soon as it can.  
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Bennie 
Berry, J 
Bill 
Bleller 
Boyd, B 
Boyer 
Bryant, B 
Buch, William C. 
Burdett 
Byrd, B 
Carter 
Collins 
Collins, B 
Cooper, J 
Crishor, DeValle 
Dehart 
Edgington 
Frigate, M 
Fugate 
Fugate, D 
Fuigison 
Fumjoin 
Harehs 
Hatfield, H 
Henry 
Hillard 
Hurst 
Jackson, C 
Jackson, P 
Jordan 
Kidd 
Kohns 
Lakes 
Lakes, P 
Lowe, Kehen 
Lunsford 
Lykins 
Manning 
Manny 
McClellan 
McCoy, Mike 
Meece-Shaw 
Morgan, Jim 
Morton, J F 
Newport 
Pollard 
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Pollard, J 
Popp 
Rabold 
Ray 
Rentz 
Richardson 
Roberts  
Roy R. 
R F 
R P 
Schoder 
Scrubb, M 
Setsen 
Shaw, David 
Shep, Joe 
Shepard 
Simpson 
Shoop 
Sing 
Stephens 
Stephens, R  
Stepp, Tom 
Stovall 
Stovall, J 
Strickland, C 
Styeska 
Swim, J 
Tempest 
Tipton  
Tullock, Robert 
Turner 
Vance, L 
Westeudorf, S 
Williams 
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UNITED STATES DISTRICT COURT  


FOR THE SOUTHERN DISTRICT OF OHIO  


WESTERN DIVISION AT DAYTON 


 


HOBART CORPORATION, et al.,  : Case No. 3:13-CV-00115 


      :  


   Plaintiffs,  : Judge Walter Herbert Rice 


      : 


  v.    : 


      : 


THE DAYTON POWER & LIGHT  :  


COMPANY, et al.,    :  


      : 


   Defendants.  :  


                                                                                                                                                             


 


PLAINTIFFS HOBART CORPORATION, KELSEY-HAYES COMPANY 


AND NCR CORPORATION’S RESPONSE TO THE MOTION OF 


DEFENDANT CARGILL, INCORPORATED FOR SUMMARY JUDGMENT 


                                                                                                                                                             


 


I. INTRODUCTION 


Plaintiffs Hobart Corporation, Kelsey-Hayes Company and NCR Corporation 


(“Plaintiffs”) submit this response to the Motion of Defendant Cargill, Incorporated (“Cargill”) 


for Summary Judgment (Doc. No. 106). For the reasons set forth herein, Plaintiffs respectfully 


request that the Court overrule Cargill‟s motion. 


II. FACTUAL BACKGROUND 


On April 16, 2013, Plaintiffs filed their Complaint initiating this action against Cargill 


and other Defendants under §§ 107 and 113 of the Comprehensive Environmental Response, 


Compensation and Liability Act of 1980 (“CERCLA”) to recover past and future response costs 


incurred by Plaintiffs in connection with the performance of activities related to potential vapor 


intrusion risks at the South Dayton Dump and Landfill site (the “Site”). The Site includes 


numerous parcels. The United States Environmental Protection Agency (“U.S. EPA”), the lead 


agency in the Site remediation, has defined the Site to include the properties located at 1901 


Case: 3:13-cv-00115-WHR Doc #: 124 Filed: 07/08/13 Page: 1 of 18  PAGEID #: 1011







2 


 


through 2153 Dryden Road and 2225 East River Road in Moraine, Ohio (see Administrative 


Settlement Agreement and Order on Consent for Removal Action, Apr. 5, 2013 (“2013 


ASAOC”), ¶ 9(a), “U.S. EPA‟s Findings of Fact,” Exhibit A to Complaint, Doc. No. 1-1, 


PAGEID 32). According to U.S. EPA, the lead agency in the Site remediation, the Site accepted 


wastes for over 50 years from the early 1940s to 1996. (See id. at ¶ 9(e), Doc. No. 1-1, PAGEID 


32.)  


This Court has not yet set the date for the Rule 16 pretrial conference and discovery has 


not yet begun in this case. In Plaintiffs‟ previously filed action against Cargill and other 


defendants for the recovery of past and future response costs incurred by Plaintiffs in connection 


with the investigation and remediation of the Site, discovery was stayed (and never restarted) 


pending the Court‟s decision on Defendant Dayton Power and Light Company‟s (“DP&L”) 


Motion for Summary Judgment. 


III. STATEMENT OF LAW 


A. Standard for Summary Judgment and Deferral/Denial of a Motion 


for Summary Judgment. 


 


Pursuant to Federal Rule of Civil Procedure (the “Rule(s)”) 56(a), summary judgment is 


proper where “there is no genuine dispute as to any material fact and the movant is entitled to 


judgment as a matter of law.” The moving party “always bears the initial responsibility of 


informing the district court of the basis for its motion, and identifying those portions of the 


pleadings, depositions, answers to interrogatories, and admissions on file, together with the 


affidavits, if any, which it believes demonstrate the absence of a genuine issue of material fact.” 


Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (citation omitted). In reviewing a summary 


judgment motion, the evidence must be viewed in the light most favorable to the nonmoving 


party. Matsushita Electric Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). The 
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judge “may not make credibility determinations or weigh the evidence.” Adams v. Metiva, 31 


F.3d 375, 379 (6th Cir. 1994). Rather, the judge must ask “whether the evidence presents a 


sufficient disagreement to require submission to a jury or whether it is so one-sided that one 


party must prevail as a matter of law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 


(1986). 


Rule 56(d) provides: “If a nonmovant shows by affidavit or declaration that, for specified 


reasons, it cannot present facts essential to justify its opposition, the court may: (1) Defer 


considering the motion or deny it; (2) allow time to obtain affidavits or declarations or to take 


discovery; or (3) issue any other appropriate order.” The affidavit or declaration must indicate the 


nonmovant‟s “need for discovery, what material facts it hopes to uncover, and why it has not 


previously discovered the information.” Cacevic v. City of Hazel Park, 226 F.3d 483, 488 (6th 


Cir. 2000) (citations omitted). It is well-established that “a grant of summary judgment is 


improper if the non-movant is given an insufficient opportunity for discovery.” White‟s Landing 


Fisheries, Inc. v. Buchholzer, 29 F.3d 229, 231-32 (6th Cir. 1994). Moreover, the Sixth Circuit 


has explained that a party “must receive „a full opportunity to conduct discovery‟ to be able to 


successfully defeat a motion for summary judgment.” Ball v. Union Carbide Corp., 385 F.3d 


713, 719 (6th Cir. 2004) (quoting Anderson, 477 U.S. at 257).  


B. Elements of a CERCLA § 107 Claim. 


 


The Sixth Circuit has identified four elements for a prima facie CERCLA § 107(a) claim: 


(1) the property is a “facility”; (2) there has been a “release” or “threatened 


release” of a hazardous substance; (3) the release has caused the plaintiff to incur 


“necessary costs of response” that are “consistent” with the NCP; and (4) the 


defendant is in one of four categories of potentially responsible parties [(“PRPs”]. 
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Regional Airport Auth. v. LFG, LLC, 460 F.3d 697, 703 (6th Cir. 2006) (quoted in Hobart Corp. 


v. Waste Mgm‟t of Ohio, Inc., 840 F. Supp. 2d 1013, 1022 (S.D. Ohio. 2011) (Rice, J.)). The 


four categories of PRPs include: 


 (3) any person who by contract, agreement, or otherwise arranged for disposal or 


treatment, or arranged with a transporter for transport for disposal or treatment, of 


hazardous substances owned or possessed by such person, by any other party or 


entity, at any facility or incineration vessel owned or operated by another party or 


entity and containing such hazardous substances . . . . 


 


42 U.S.C. § 9607(a) (emphasis added).  


For a party to be liable as an “arranger” under § 107(a), the United States Supreme Court 


has explained that the entity must act with intent: 


The Supreme Court then went on to note that, “[i]n common parlance, the word 


„arrange‟ implies action directed to a specific purpose,” which then prompted it to 


conclude that “under the plain language of the statute, an entity may qualify as an 


arranger under [§ 107(a)(3)] when it takes intentional steps to dispose of a 


hazardous substance.”  


 


Hobart, 840 F. Supp. 2d at 1026 (quoting Burlington Northern & Santa Fe. Ry. v. United States, 


556 U.S. 599, 611 (2009)). This Court has explained that in light of the Supreme Court‟s 


decision in Burlington Northern, “intent is part of the equation for a Section 107 arranger claim.” 


Hobart, 840 F. Supp. 2d at 1027. Furthermore, the Southern District of Ohio has recognized that 


this intent element is implicit if “„an entity were to enter into a transaction for the sole purpose of 


discarding a used and no longer useful hazardous substance . . . .‟” Id. (citing Burlington 


Northern, 446 U.S. at 610). In connection with a motion to dismiss, the Sothern District of Ohio 


found that “the state of mind is implied in the very nature of the alleged disposal activity.” Id. at 


1027. 
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 C.  Elements of a CERCLA § 113 Claim. 


 Section 113 of CERCLA allows PRPs the right to seek contribution from other 


responsible parties for response costs incurred and future response costs to be incurred. Under 


§113(f)(3)(B), “[a] person who has resolved its liability to the United States or a State for some 


or all of a response action or for some or all of the costs of such action in an administrative or 


judicially approved settlement may seek contribution from any person who is not party to a 


settlement referred to in paragraph (2).” 42 U.S.C. § 9613(f)(3)(B). The Court has explained that 


“[a]lthough contribution actions arise under § 113(a),… § 107 provides the basis and the 


elements of a claim for recovery of response costs and lists the parties who are liable, as well as 


the defenses to liability. Therefore, one must necessarily look to § 107 in contribution actions 


involving § 113(f).” United States v. Atlas Lederer Co., 282 F. Supp.2d 687, 693 (S.D. Ohio 


2001). 


 D.  Elements of an unjust enrichment claim. 


 Unjust enrichment is a cause of action under Ohio common law. The Sixth Circuit has 


explained that “[i]n order to prove unjust enrichment [in Ohio], a plaintiff must establish [1] a 


benefit conferred by the plaintiff upon the defendant, [2] the defendant‟s knowledge of the 


benefit, and [3] the defendant‟s retention of the benefit under circumstances where it would be 


unjust to do so without payment.” Delphi Auto. Sys., LLC v. United Plastics, Inc., 418 Fed. 


Appx. 374 (6th Cir. 2011) (citing Hambleton v. R.G. Barry Corp., 12 Ohio St. 3d 179 (Ohio 


1984)). 


 E.  Elements of a declaratory judgment claim. 


 If an actual controversy exists, within the meaning of 28 U.S.C. § 2201 and CERCLA 


Section 113(g)(2), 42 U.S.C. § 9613(g)(2), between Plaintiffs and Defendants with respect to 
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their respective rights and responsibilities for the response costs incurred in connection with 


performance of activities related to potential vapor intrusion risks at the Site and to be incurred 


with respect to the contamination at the Site, Plaintiffs are entitled to a declaratory judgment on 


liability for response costs or damages. The declaratory judgment shall “be binding on any 


subsequent action or actions to recover future response costs or damages.” 42 U.S.C. 


§9613(g)(2). The declaratory judgment shall declare that Defendants are liable under CERCLA 


under CERCLA Section 107(a), 42 U.S.C. § 9607(a), and/or CERCLA Section 113(f)(3)(B), 42 


U.S.C. § 9613(f)(3)(B), for all or their proper share of response costs incurred and to be incurred 


by Plaintiffs with respect to the Contamination at the Site, pursuant to CERCLA Section 


113(g)(2), 42 U.S.C. § 9613(g)(2), and 28 U.S.C. §§ 2201-2202. 


IV. ARGUMENT 


Plaintiffs request that the Court overrule Cargill‟s motion because: (A) Cargill is not 


entitled to judgment as a matter of law on the CERCLA § 107 claim, CERCLA § 113 claim, or 


declaratory judgment claim; (B) Cargill is not entitled to judgment as a matter of law on the 


unjust enrichment claim; and (C) admissible evidence demonstrates that Cargill disposed of 


hazardous substances at the Site. Alternatively, Plaintiffs request that the Court overrule the 


motion because, for the reasons herein, Plaintiffs have not had an adequate opportunity to obtain 


evidence necessary to oppose the motion.  


A. Evidence of CERCLA § 107 Elements Demonstrates Cargill is Not Entitled 


to Judgment as a Matter of Law on the CERCLA § 107 Claim, CERCLA 


§113 Claim, or Declaratory Judgment Claim.  


 


Cargill does not contest the existence of the first three elements of a CERCLA § 107 


claim prima facie case (see Doc. No. 106), and evidence exists demonstrating that Cargill‟s 
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activities satisfy the fourth prong. Cargill constitutes a “person,” in that CERCLA broadly 


defines the term to include corporations, 42 U.S.C. § 9601(21), such as Cargill.  


 Deborah L. Grillot-Cornett, who is related to the former operator of the Site, states that 


Cargill disposed of waste at the Site and identifies the specific location on the Site where the 


waste was dumped. (Exhibit A, Declaration of Deborah L. Grillot-Cornett at ¶ 6.).  


In addition, Cargill “indiscriminate[ly] dump[ed]” waste at the Site. (See Exhibit B, 


Montgomery County Health Department and Ohio EPA documents produced by Plaintiffs in 


Hobart Corp. v. Waste Mgm‟t of Ohio, Inc. Initial Disclosures, Bates numbers SDD_00203 


through SDD_00207, at SDD_00205 & SDD_00207.) In a January 14, 1983 letter (the “1983 


Letter”), Joe Moore, of the Ohio EPA, wrote to the Montgomery County Combined General 


Health District (“MCHD”), in relevant part, that: 


We received a complaint (telephone) from Mr. Mel Levy, Manager, 


Valley Asphalt Company, 1901 Dryden Road, Phone 293-4119. 


 


He is complaining about Cargill waste that was dumped on property near 


his headquarters off Dryden Road. The waste was apparently dumped last year 


(1982). He is complaining about the odors and flies as you would expect from an 


organic waste.  


 


 (See Exhibit B at SDD_00206.) Five days later, Mr. Moore wrote an inter-office communication 


(the “1983 Memo”) stating: “[Cargill] has a history of indiscriminate dumping of its waste 


sludge. The latest complaint concerns the open dumping of their material off 1901 Dryden Road. 


Doesn‟t [Cargill] need an acceptable plan for the disposal of its industrial waste?” (Exhibit B at 


SDD_00205.)  


Cargill questions whether the 1983 Letter and the 1983 Memo, which both reference 


“1901 Dryden Road,” actually refer to the Site. (See Doc. No. 106, PAGEIDs 874, at 10.) The 


EPA, however, describes the Site as encompassing that address. (See 2013 ASAOC at ¶ 9(a), 
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Exhibit A to Complaint, Doc. No. 1-1, PAGEID 32 (“The Site is located at 1901 through 2153 


Dryden Road and 2225 East River Road in Moraine, Ohio.”).) A reasonable trier of fact viewing 


these documents would conclude that Cargill transported its waste to the Site.  


There is a genuine factual dispute as to the type of waste that Cargill dumped at the Site. 


The 1983 Memo states that Cargill dumped “waste sludge,” which could constitute a hazardous 


substance. Additionally, a March 26, 1980 letter (the “1980 Letter”) from John Bindeman, 


MCHD, to Peerless Transportation Company (“Peerless”) shows that Peerless, a waste transport 


company, disposed of Cargill‟s hazardous fly ash in local landfills. (Exhibit B at SDD_00203-


SDD_00204.) The fly ash contained, among other substances, mercury, methyl ethyl ketone, 


selenium and arsenic (see Exhibit C, Chemical Analysis of Cargill Settling Pond Sludge and Fly 


Ash, at 8-9 (000426-000427)), which are each listed as hazardous substances, see Designation of 


Hazardous Substances, 40 CFR § 302.4 (2012). 


The 1980 Letter shows that Peerless disposed of Cargill‟s fly ash and could have taken it 


to the Site. (See Exhibit B at SDD_00203-SDD_00204.)
1
 An April 19, 1979 Inter-Office 


Communication (the “1979 Memo”) from Mr. Moore, with the subject “Cargill Inc., 3201 


Needmore Road, Unapproved Sludge Disposal,” states that Cargill habitually improperly 


disposed of industrial sludge in Ohio (Id. at SDD_00207).
2
 Cargill‟s settling pond sludge 


                                                 
1
 Either Cargill, Peerless or both entities possess information regarding the final destination of the hazardous waste, 


and adjudication of Cargill‟s motion is premature until Plaintiffs are allowed to finish discovery of both entities. 
2
 In the 1979 Memo, which has the notation “File Solid Waste Montgom. Co.,” Mr. Moore wrote: 


 


[Cargill] continues to give its sludge to waste scavengers that dump it indiscriminately in ditches, 


along fence lines, etc. 


 


Can‟t [Cargill] be made to develop an approved method of industrial sludge disposal (6111.45, 


6111.46)? 


 


The industrial waste section has dealt with [Cargill] and its “dumpers” before. There should be an 


industrial file regarding past problems and dealings. 
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contained, among other substances, 1, 2-Dichloroethane, toluene, 4-Bromofluorobenzene, 


mercury, cadmium, selenium and arsenic. (Exhibit C at 3-4 (000451-000452)). Each are listed as 


hazardous substances. See Designation of Hazardous Substances, 40 CFR § 302.4 (2012). 


 Ms. Grillot-Cornett‟s declaration, the 1983 Letter and 1983 Memo demonstrate that 


Cargill‟s transporters disposed of Cargill waste at the Site. (See Exhibit A; Exhibit B at 


SDD_00205-SDD_00206.) Accordingly, Plaintiffs have presented evidence of all of the 


CERCLA § 107 elements. The Court should overrule Cargill‟s motion because Cargill is not 


entitled to summary judgment as a matter of law on the CERCLA § 107 claim, CERCLA § 113 


claim, or declaratory judgment claim. 


B. Cargill is Not Entitled to Judgment as a Matter of Law on the Unjust 


Enrichment Claim. 


 


Similarly, Plaintiffs have presented evidence of all of the elements of an unjust 


enrichment claim under Ohio law. The evidence shows that Cargill dumped waste at the Site; 


Plaintiffs are paying the price. As Cargill is aware, Plaintiffs have conferred, and will continue to 


confer, a benefit on Cargill by paying its share of the response costs in performance of activities 


related to potential vapor intrusion risks at the Site.  Thus, Cargill has been and continues to be 


unjustly enriched at the expense of Plaintiffs. 


C. Admissible Evidence Shows a Nexus Between Cargill and the Site. 


Plaintiffs have identified admissible documents that show there is a genuine dispute as to 


whether Cargill disposed of hazardous waste at the Site (collectively “Waste Documents”). (See 


Exhibit B.) Cargill inaccurately states that the Waste Documents constitute hearsay, but all of the 


documents are admissible as exceptions. 


                                                                                                                                                             
For the latest unauthorized promiscuous dumping contact Rhoades Richardson with the Preble 


County Health Department. 


 


(Exhibit B at SDD_00207 (emphasis added).) 
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First, the 1979 Memo as well as the 1980 Letter are exceptions to hearsay as business 


records. The Sixth Circuit has expressed the business records exception, found in Federal Rule of 


Evidence 803(6), as follows:  


Business records are properly admitted under the business records exception to 


the hearsay rule if they satisfy four requirements: (1) they must have been made in 


the course of regularly conducted business activities; (2) they must have been kept 


in the regular course of business; (3) the regular practice of that business must 


have been to have made the memorandum; and (4) the memorandum must have 


been made by a person with knowledge of the transaction or from information 


transmitted by a person with knowledge. 


 


Auto Indus. Supplier ESOP v. Ford Motor Co., 435 Fed. Appx. 430, 447 (6th Cir. 2011). All of 


these prongs are satisfied here. The Ohio EPA and the MCHD made and kept the 1979 Memo 


and the 1980 Letter as communications by their employees in the course of their regularly 


conducted business. The Ohio EPA and the MCHD had a regular practice of making records 


relating to local industrial waste disposal. Messrs. Moore and Bindeman had current, personal 


knowledge of Cargill‟s waste disposal activities.  


Moreover, the 1979 Memo and the 1980 Letter also qualify as public records, under 


Federal Rule of Evidence 803(8), in that they were statements prepared by public officials 


discussing information obtained while in the officials‟ legal capacity and Cargill has not shown 


that the source of the documents indicate a lack of trustworthiness.
3
 


Next, with respect to the 1983 Letter and the 1983 Memo, Mr. Levy‟s complaints fall 


within the present sense impressions exception to the rule against hearsay because he made the 


complaints while or immediately after perceiving the “odors and flies” coming from Cargill‟s 


                                                 
3
 The public records exception applies to: “A record or statement of public office if: (A) it sets out: (i) the office‟s 


activities; (ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter 


observed by law enforcement personnel; or (iii) in a civil case or against government in a criminal case, factual 


findings from a legally authorized investigation; and (B) neither the source of information nor other circumstances 


indicate a lack of trustworthiness.” Fed. R. Evid. 803(8). The documents, which were from the MCHD‟s files, do not 


show any indication that they are dubious. 
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waste.
4
 Mr. Moore‟s description of Mr. Levy‟s complaints qualify as admissible business 


records, because he had personal knowledge of Mr. Levy‟s complaints and it was his regular 


practice to keep track of complaints related to industrial waste disposal. Similarly, for the same 


reasons stated in the preceding paragraph, the 1983 Letter and the 1983 Memo also qualify as 


public records.  


Finally, all of the Waste Documents constitute exceptions to the hearsay rule under the 


“Statements in Ancient Documents” exception of Fed. R. Evid. 803(16).
5
 Thus, the Waste 


Documents are admissible evidence that establish the existence of a genuine issue of material 


fact with respect to Cargill‟s liability. 


D. Plaintiffs Sufficiently Allege Claims Against Cargill.  


 


Cargill, misdirecting the Court‟s attention, asserts that Plaintiffs “failed to set forth any 


supporting facts in the Complaint,” and based on that red herring, Cargill concludes, without 


citation to authority, that Plaintiffs “have no discovery rights to fish for [supporting] facts.” 


Cargill has failed to show how that argument is relevant to its summary judgment motion.  Its 


Motion should be overruled. 


E. The Court Should Deny Cargill’s Motion Because Plaintiffs Will 


Gather Additional Evidence Demonstrating Cargill’s Liability. 


  


Alternatively, Plaintiffs request that the Court, pursuant to Rule 56(d), deny the motion 


and allow Plaintiffs to engage in fact discovery. Cargill vaguely asserts that it has “endured two 


years of litigation expense in Hobart I” while Plaintiffs investigated their claims (see Doc. No. 


106, PAGEIDs 866 & 877, at 2 & 13), but Cargill has failed to describe any burdensome 


expenses or prejudice in complying with the discovery rules (see id.).  


                                                 
4
 The present sense impression exception to the rule against hearsay applies to “statement[s] describing or 


explaining an event or condition, made while or immediately after the declarant perceived it.” Fed. R. Evid. 803(1). 
5
 The “Statement in Ancient Documents” exception applies to: “A statement in a document that is at least 20 years 


old and whose authenticity is established.” Fed. R. Evid. 803(16). 
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1. Cargill’s waste was hazardous 


 Cargill‟s Rule 30(b)(6) witness, in another case, testified that waste from its 


settling ponds would be placed in a trash dumpster. (Vlasak Dep. 175:8 - 176:6, Feb. 5, 2002, 


taken in connection with the matter Cargill, Inc. v. Advanced Foundry, Inc., No. C-3-98-036 


(S.D. Ohio), attached hereto as Exhibit D.) That sludge contained, among other substances, 


mercury, cadmium, selenium and arsenic (see Exhibit C, Chemical Analysis of Cargill Settling 


Pond Sludge and Fly Ash, at 3-4 (000452-53)), which are each listed as hazardous substances 


(see Designation of Hazardous Substances, 40 CFR § 302.4 (2012)). 


Cargill did not segregate its “organic” waste from hazardous substances. Cargill‟s organic 


waste streams were thrown in dumpsters (see, e.g., Exhibit D, Vlasak Dep. 133:10-18 (“Q. All 


right. What happens to the spent [diatomaceous earth]? A. . . . I know that not all of that got 


returned to the corn plant and incorporated in the feed. At some times it did, at other times it was 


actually disposed of via a landfill.”); 135:14-19 (“Q. Okay. Is there any point in time when the 


resins . . . get thrown out in a form in a dumpster or a tub or vessel or something that gets carted 


away and dumped some [sic] somewhere? A. Yes.”); 137:1-4 (“So then this immobilized 


enzyme is pulled out of the units and that is discarded, it goes into a dumpster and is replaced 


with new immobilized enzyme.”)). Cargill‟s settling pond sludge was also shoveled out and put 


in a dumpster (see id. at 175:8 - 176:6). Cargill admits to dumping “organic” waste at or near the 


Site. (See Doc. No. 106, PAGEID 875, at 11 (“[T]he deposited material was a beneficial 


„organic‟ „by-product for reuse‟ . . . .”).) Because Cargill did not segregate its disposal of organic 


waste from hazardous substances, a trier of fact would reasonably conclude that any Cargill 


waste likely contained hazardous substances.  
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IWD and Peerless transported Cargill‟s waste. (Exhibit E, Letter from Peerless to Martin 


S. Seltzer, at 1 (Dec. 19, 1994); Exhibit F, Cargill Check Payments to IWD; Exhibit G, IWD 


Invoices to Cargill; Exhibit H, IWD Pick-Up Tickets; and Exhibit I, Cargill‟s Second Response 


to Interrogatories, at 12.) IWD disposed of Cargill waste at locations vaguely identified as: 


“Landfill” or “Riv Landfill.” (See Exhibit H.) Both IWD and Peerless have historically dumped 


waste at the Site. (See Exhibit J, Letter from IWD to U.S. EPA, at 1-2 (Jun. 9, 1981) (admitting 


that IWD transported waste to the Site); Exhibit K, Edward Grillot Dep. at 159:25-160:4 (Apr. 


24, 2012); Exhibit L, Edward Grillot Dec. (June 20, 2012), ¶ 5 (“While the Site was in operation, 


I observed Peerless Transportation Co. trucks bringing waste to and disposing of waste at the 


Site.”); Exhibit M, Larry J. Rankin Dec. (May 8, 2013), ¶ 5 (“While working for Peerless, I 


transported waste to the Site on at least one occasion, possibly two.”). The terms “Landfill” or 


“Riv Landfill” on the IWD Pick-Up Tickets (see Exhibit H) may refer to the Site, establishing 


another connection between Cargill‟s waste and the Site. Additionally, further investigation may 


reveal that IWD and Peerless disposed of Cargill‟s settling pond sludge and fly ash waste at the 


Site. Thus, discovery is necessary to clarify the extent of Cargill‟s connection to the Site through 


IWD and Peerless. 


2. Plaintiffs expect to obtain information from Peerless and IWD showing 


that Cargill sent its waste containing hazardous substances to Site. 


 


If the Court is not convinced that sufficient evidence exists of Cargill‟s Site 


nexus, then Plaintiffs request that the Court defer its ruling on the Motion for Summary 


Judgment until discovery begins and is completed. Plaintiffs seek to investigate further the extent 


to which IWD and Peerless disposed of Cargill waste at the Site and the nature of the hazardous 


substances in Cargill‟s waste.  
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Plaintiffs‟ counsel has prepared a declaration specifying Plaintiffs‟ need for discovery, 


identifying the evidence that Plaintiffs expect to uncover and explaining why Plaintiffs have not 


previously obtained said evidence (see Exhibit N, Silver Dec.). Plaintiffs would like to continue 


to investigate Cargill‟s waste haulers and transporters to determine where Cargill‟s waste was 


sent and the composition of its waste. (Id., ¶ 5.) Plaintiffs plan to request discovery of Waste 


Management of Ohio, Inc. (“WMO”), as successor to IWD, and Peerless to obtain additional 


facts in opposition to Cargill‟s motion. (Id., ¶ 7.) In particular, Plaintiffs would investigate: (1) 


where IWD and Peerless disposed of Cargill‟s waste; and (2) the types of waste they hauled from 


Cargill. (Id., ¶ 8.) Specifically, Plaintiffs shall request an opportunity to inspect WMO‟s and 


Peerless‟s invoices, shipping manifests and employee records to evaluate what waste Cargill may 


have sent to the Site and to identify potential witnesses who observed IWD‟s or Peerless‟s 


disposal of Cargill‟s waste. (Id., ¶ 9.) Finally, Plaintiffs shall contact potential witnesses to 


determine whether such individuals are able to recall any information about IWD‟s or Peerless‟s 


disposal of Cargill‟s waste, and whether any witness remembers the nature of Cargill‟s waste. 


(Id., ¶ 10.) 


Plaintiffs have been unable to obtain information about the foregoing topics because such 


information is not publicly available; rather, it is within the control of Cargill, WMO and 


Peerless. (Id., ¶ 11.) Plaintiffs would like to serve interrogatories on WMO and Peerless asking 


specifically about the disposal facilities where waste from Cargill was transported and what 


types of waste were transported to the Site. (Id., ¶ 8.) Even though Plaintiffs want to serve 


discovery on Peerless and WMO, they are unable to do so now because discovery has not started 


in this case and the Court ordered a stay of discovery, which was never restarted, in the earlier 


case. 
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Courts within the Sixth Circuit, including this Court, have deferred deciding a motion for 


summary judgment to permit a non-movant a full opportunity to conduct discovery. See 


McCracken v. Shelby County, No. 12-2203-STA-dkv, 2012 U.S. Dist. LEXIS 85711, at *8 


(W.D. Tenn. Jun. 21, 2012) (holding that plaintiff met burden to show additional discovery was 


necessary to respond to defendant‟s motion for summary judgment where plaintiff argued that he 


needed opportunity to conduct depositions); Itskin v. Gibson, No. 2:10-CV-689, 2012 U.S. Dist. 


LEXIS 32169, at *11-12 (S.D. Ohio Mar. 9, 2012) (Sargus, J.) (granting defendant‟s motion to 


defer ruling on plaintiff‟s motion for summary judgment stating that “Defendant . . . is entitled to 


a sufficient opportunity for discovery before she is required to respond to Plaintiff‟s motion for 


summary judgment.”). In particular, courts have observed that non-movants require a chance to 


conduct an investigation directed specifically to the underlying issues. See Nelson v. LVNV 


Funding LLC, No. 1:12CV935, 2012 U.S. Dist. LEXIS 104125, at *4-6 (N.D. Ohio July 24, 


2012) (granting plaintiff‟s motion to deny consideration of defendants‟ motions for summary 


judgment and stating that plaintiff “is entitled to explore facts to determine if Defendants‟ 


activities violate Ohio consumer law and/or the Fair Debt Collection Practices Act.”); United 


States v. Osborne, No. 1:11 CV 1029, 2011 U.S. Dist. LEXIS 154515, at *9-11 (N.D. Ohio Dec. 


15, 2011) (“[W]hile sympathetic to [defendant‟s] concern over the length of the process in view 


of their purported uninvolvement, I cannot recommend granting a dispositive motion that would 


remove a major landowner and partial owner of a developer from this [Clean Water Act] case, 


prior to the plaintiffs‟ conducting any discovery going directly to what that party knew of the 


alleged violations or the extent of its control over events.”), recommendation adopted by 2012 


U.S. Dist. LEXIS 44698, at *7 (Mar. 30 2012); Ashley Furniture Industries Inc. v. American 


Signature, Inc., Civil Action 2:11-cv-00427, 2011 U.S. Dist. LEXIS 106703, at *10-13 (S.D. 
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Ohio Sept. 19, 2011) (Deavers, M.J.) (granting plaintiff‟s motion to defer ruling on summary 


judgment in copyright infringement case stating that “Plaintiff is entitled to discover the full 


extent of the alleged use [of the images in question].”).  


Plaintiffs have not had a full opportunity to conduct discovery regarding the issues 


underlying Cargill‟s motion, and, in particular, discovery directed at Cargill‟s waste haulers, 


IWD and Peerless. Plaintiffs have not previously discovered this information because the 


discovery period has not started in this case and was stayed in the earlier case. Discovery in this 


case will uncover evidence clarifying where Cargill‟s waste was dumped and the contents of any 


waste disposed of at the Site. Therefore, because Plaintiffs are entitled to complete their fact 


investigation of Cargill and its waste haulers prior to an adjudication of Cargill‟s motion, 


Plaintiffs request that the Court deny Cargill‟s motion and permit discovery to begin. 


V. CONCLUSION  


For the reasons set forth above, Plaintiffs respectfully request that the Court overrule 


Cargill‟s Motion for Summary Judgment. 


Dated: July 8, 2013     Respectfully submitted,  


        


/s/ James A. Dyer     


James A. Dyer, Esq. – Trial Attorney 


(Ohio Reg. No. 0006824) 


 Email: jdyer@ssdlaw.com 


David C. Ahlstrom, Esq. – Trial Attorney 


(Ohio Reg. No. 0085784) 


Email: dahlstrom@ssdlaw.com 


SEBALY SHILLITO + DYER LLP 


1900 Kettering Tower 


40 North Main Street 


Dayton, Ohio 45423-1013 


(937) 222-2500 


 


Plaintiffs’ Trial Attorneys 
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Larry Silver, Esq., Pro Hac Vice 


David E. Romine, Esq., Pro Hac Vice 


Jennifer G. Meyer, Esq., Pro Hac Vice 


LANGSAM, STEVENS, SILVER  


& HOLLAENDER LLP 


1818 Market St., Suite 3400 


Philadelphia, Pennsylvania 19103 


Phone: (215) 732-3255 


Email: lsilver@lssh-law.com 


      dromine@lssh-law.com 


      jmeyer@lssh-law.com 


 


Plaintiffs’ Attorneys  
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CERTIFICATE OF SERVICE 


 


 I hereby certify that, on July 8, 2013, a copy of the foregoing Plaintiffs NCR 


Corporation, Hobart Corporation and Kelsey-Hayes Company’s Response to the Motion of 


Defendant Cargill, Incorporated for Summary Judgment was filed electronically. Notice of this 


filing will be sent to all parties by operation of the Court‟s electronic filing system. Parties may 


access this filing through the Court‟s system.   


      


      


       


/s/ James A. Dyer     


James A. Dyer, Esq. – Trial Attorney 


(Ohio Reg. No. 0006824) 


1879154 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 


WESTERN DIVISION 
 
 


HOBART CORPORATION, et al.,  
 
  Plaintiffs, 
 
 vs. 
 
WASTE MANAGEMENT OF OHIO, INC., 
et al., 
 
  Defendants. 


)
)
)
)
)
)
)
)
)
) 


CASE NO.  3:10-CV-195 
 
JUDGE WALTER HERBERT RICE 
 
 
 
 


 
SUPPLEMENTAL RESPONSE OF CARGILL, INCORPORATED  


TO PLAINTIFFS’ FIRST SET OF INTERROGATORIES 
 


 
Defendant Cargill, Incorporated (“Cargill”) hereby supplements its responses of February 


1, 2012 to Plaintiffs’ First Set Of Interrogatories Propounded Upon Defendant Cargill, 


Incorporated (hereinafter “First Response to Interrogatories”).  All objections, including the 


General Objections, in Cargill’s First Response to Interrogatories are incorporated by reference 


into the following supplemental responses. 


INTERROGATORIES  


INTERROGATORY NO. 2:  Identify the custodian of records or person responsible for 


maintaining the records of Your Dayton Area Facilities for the period 1941 through 1996.  If no 


such custodian of records or person exists, identify each person who is likely to have knowledge 


or information relating to the location and/or maintenance of such records for each facility for 


that time period. 
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ANSWER:   


Without waiving its objections, Cargill states that the current custodian for these records 


is Sheila Willhoite, the Accounting Supervisor for the “Corn Mill,” as that term is defined 


in Cargill’s answer to Interrogatory 1 of Plaintiffs’ First Set Of Interrogatories 


Propounded Upon Defendant Cargill, Incorporated. 


INTERROGATORY NO. 4:  Describe the business operations, processes and/or activities at 


each of Your Dayton Area Facilities for the period 1941 through 1996, including but not limited 


to a description of any products manufactured, the processes used, the wastes generated by such 


processes, and the materials and substances used in such processes. 


ANSWER: 


In addition to the 21 boxes of waste tickets and associated records referenced in Cargill’s 


prior answer to this interrogatory, and without waiving its objections, Cargill is producing 


two more boxes of waste tickets and associated records from which Plaintiffs can obtain 


additional information about the wastes generated by such processes pursuant to Federal 


Rule of Civil Procedure 33(d).    


INTERROGATORY NO. 5:  With respect to each of Your Dayton Area Facilities for the 


period 1941 through the present, identify the person(s) responsible for the following positions, 


including the time period(s) during which the position was held by each person: 


(a) Plant or facility management; 


(b) Production management;  


(c) Purchasing;  


(d) Waste treatment, storage or disposal; 


(e) Maintenance;  
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(f) Safety;  


(g) Hiring and/or supervising transporters and/or drivers to transport materials for 


disposal, storage or treatment; 


(h) Accounting, including without limitation accounts payable and accounts 


receivable; and  


(i) Environmental affairs, compliance and/or management.  


ANSWER: 


Without waiving its objections, Cargill provides the following additional information 


responsive to this interrogatory: 


(a)  Plant or facility manager: 
 


(1)  Mike Vlasak was a manager at the Corn Mill from 1974 to 1986.  He was the 
Corn Plant Superintendent at the Corn Mill at the end of his employment at 
the plant.  


 
(2)  Fritz Corrigan was the General Manager from 1973-1975. 
 
(3)  Gene Helms was the General Manager from 1976 to approximately 1991. 
 
(4)  Lionel Kilby, Tom Sasman, and Jeff Cotter were managers between 1991 and 


1996, with overlapping duties and co-functions. 
 


(d) & (i)  Waste treatment, storage or disposal / environmental affairs, compliance 
and/or management: 
 
(1)  Mary Page supervised utilities and sanitation and later became a supervisor in 


maintenance.  She was employed at the Corn Mill from the 1970s to at least 
2002. 


 
(2)  Janice Richards was the Environmental Coordinator around 1990 to 1996. 
 


(g) Hiring and/or supervising transporters and/or drivers to transport materials 
for disposal, storage or treatment: 


 
(1)  Brad Pervis, employed in utility duties in the 1970s. 
 
(2)  Art Andrade, Purchasing Supervisor in the 1980s. 
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(3)  Valerie Conrad, Purchasing Supervisor in the 1990s. 
 
(4)  Mary Page (see above). 
 
The foregoing employees of the Corn Mill may have been involved in retaining 
transporters to haul waste as independent contractors.  No Cargill employee 
supervised the transporters, since they were independent contractors rather than 
Cargill employees.   


In addition, besides the 21 boxes of waste tickets and associated records referenced in 


Cargill’s prior answer to this interrogatory, Cargill is producing two more boxes of waste 


tickets and associated records from which Plaintiffs can obtain additional information 


responsive to this interrogatory pursuant to Federal Rule of Civil Procedure 33(d). 


INTERROGATORY NO. 6:  Identify each person with knowledge or information relating to 


Your procedures for the disposal, storage or treatment of waste generated at each of Your Dayton 


Area Facilities for the time period 1941 through 1996 and describe each person’s particular area 


of knowledge or information. 


ANSWER: 


Without waiving its objections, Cargill states Mike Vlasak has information of this nature, 


as described in his deposition transcript identified in Cargill’s answer to Interrogatory 3 


in its First Response to Interrogatories.  Some of the persons identified in the 


supplemental answer to Interrogatory 5 above may also have some information of the 


nature described in this interrogatory.  Moreover, in addition to the 21 boxes of waste 


tickets and associated records referenced in Cargill’s prior answer to this interrogatory, 


Cargill is producing two more boxes of waste tickets and associated records from which 


Plaintiffs can obtain additional information responsive to this interrogatory pursuant to 


Federal Rule of Civil Procedure 33(d).   
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INTERROGATORY NO. 9:  Identify by chemical content the chemical products used or stored 


at any of Your Dayton Area Facilities for the time period 1941 through 1996. 


ANSWER: 


Without waiving its objections, Cargill states that the Corn Mill used or stored 


hydrochloric acid, caustic soda, dry soda ash, sodium hypochlorite, and sulphur dioxide 


(gas) during this time period.  See Cargill’s prior answer to this interrogatory for more 


information.  Moreover, in addition to the 21 boxes of waste tickets and associated 


records referenced in Cargill’s prior answer to this interrogatory, Cargill is producing two 


more boxes of waste tickets and associated records from which Plaintiffs can obtain 


additional information responsive to this interrogatory pursuant to Federal Rule of Civil 


Procedure 33(d).   


INTERROGATORY NO. 10:  Identify by volume the chemical products used or stored at any 


of Your Dayton Area Facilities for the time period 1941 through 1996. 


ANSWER:  Cargill does not know the volume of the products that were used or stored during 


this time period.  Cargill has some limited data about volumes of chemical products that can be 


obtained from documents 3587993, 3588002, 3588025, 3588029, and, 3588039, which Cargill is 


producing pursuant to the Plaintiffs’ first request for production of documents.1 


INTERROGATORY NO. 13:  Identify each disposal, storage or treatment facility to which 


waste from Your Dayton Area Facilities was transported at any time during the period 1941 


through 1996. 


ANSWER: 


In addition to the 21 boxes of waste tickets and associated records referenced in Cargill’s 


prior answer to this interrogatory, and without waiving its objections, Cargill is producing 
                                                 
1 Cargill has redacted confidential business information from these records that is unrelated to the issues of this case.  
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two more boxes of waste tickets and associated records from which Plaintiffs can obtain 


additional information responsive to this interrogatory pursuant to Federal Rule of Civil 


Procedure 33(d).   


INTERROGATORY NO. 14:  For each of Your Dayton Area Facilities, identify each and 


every process or operation that generated any waste containing PCBs (Polychlorinated 


Biphenyls), chemical solvents, cutting oils, paint, paint residue, foundry sand, cores or slag, 


Stoddard solvents, machine-tool water-based coolants, dielectric fluids, oils and/or brake fluids, 


for the period 1941 through 1996. 


ANSWER:  Without waiving its objections, Cargill provides the following information 


about these processes and operations:  


PCBs Small amounts of PCBs in some electrical transformers were 
removed from the Corn Mill by a third party electrical company, 
Kastle Electric.  For more information, see documents 3588043 
and 3588031, which Cargill is producing pursuant to the Plaintiffs’ 
first request for production of documents.  


 
Chemical solvents The Corn Mill’s maintenance shop used small amounts of solvents 


for parts cleaning.  The facility contracted with a third party 
service to supply the solvent products and to remove the waste 
solvents from the site.  Cargill does not know what company 
performed this service. 


 
Cutting oils  The Corn Mill maintenance shop used small amounts of cutting 


oils to clean parts.  The facility contracted with a third party 
service to supply the cutting oil products and remove the waste oil 
from the site.  Cargill does not know what company performed this 
service.  


 
Paint and paint residue The intended meaning of “paint residue” is unclear.  Cargill 


assumes that Plaintiffs are referring to unused paint left over upon 
completion of a painting project.  The Corn Mill occasionally 
retained third party contract painters, including C & R Colonial 
Painting, to paint on site.  These contractors supplied the paint and 
took the remaining unused paint with them upon completion of the 
projects.   
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Foundry sand  None generated. 
 
Cores or slag   None generated. 
 
Stoddard solvents None generated. 
 
Machine-tool water-based coolants  None generated. 
 
Dielectric fluids None generated. 
 
Oil and/or brake fluids   The Corn Mill’s maintenance shop used small amounts of 


oil and/or brake fluids.   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 


WESTERN DIVISION 
 
HOBART CORPORATION, et al., )  CASE NO. 3:13-cv-00115 
 ) 
 Plaintiffs, ) 
 )  JUDGE WALTER H. RICE 
v. ) 
 ) 
THE DAYTON POWER & LIGHT  )  
COMPANY, et al., ) 
 ) 
 Defendants. ) 
 


REPLY OF DEFENDANT CARGILL, INCORPORATED IN  
SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 


 
I. Introduction 


After two years of litigation in Hobart I, the Plaintiffs still have no evidence that 


hazardous wastes generated by Cargill, Incorporated (“Cargill”) were disposed of or treated at 


the South Dayton Landfill (the “Site”).  The Plaintiffs’ entire case against Cargill hinges on a 


single witness’ statement that she saw a small pile of “some type of waste including food waste, 


possibly corn waste” that she “believe[s]” might have been taken from Cargill’s facility to land 


alleged to be part of the Site.  However, even if this witness’ statement is true, it fails to establish 


a claim against Cargill under the Comprehensive Environmental Response, Compensation, and 


Liability Act (“CERCLA”) or the common law theory of unjust enrichment.  To prove these 


claims, Plaintiffs must prove that the Site contains hazardous substances from Cargill.  Food is 


not a hazardous substance, and the Plaintiffs do not claim that it is.  Nor do the Plaintiffs dispute 


the evidence that the food waste was subsequently removed from the premises.   


Recognizing their lack of evidence, the Plaintiffs have asked the Court to delay summary 


judgment while they pursue more discovery to search for the evidence that the civil rules 


required them to possess before they sued Cargill.  But the Plaintiffs already had ample time and 
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opportunity to perform this discovery in Hobart I.  Cargill fully cooperated in that discovery to 


show Plaintiffs that Cargill did not send waste to the Site.  Cargill then filed a motion for 


summary judgment in Hobart I, which was later mooted by the Court’s judgment for all 


defendants on different grounds.  The Plaintiffs’ response to Cargill’s summary judgment motion 


in Hobart I provided no evidence that Cargill’s hazardous wastes are at the Site.  Now the 


Plaintiffs have offered no such evidence in response to Cargill’s current summary judgment 


motion.  Consequently, rather than allowing the Plaintiffs to further increase Cargill’s litigation 


costs for claims that the Plaintiffs should not have filed in either lawsuit, the Court should 


terminate Plaintiffs’ ill-advised claims now.   


II. Plaintiffs Still Have Not Produced Any Facts Showing That Hazardous Substances 
From Cargill Were Taken To South Dayton Landfill.   
 
The Plaintiffs have raised several “red herrings” in an attempt to disguise their failure to 


prove that any Cargill hazardous substances were delivered to the Site.  They also resort to 


factual mischaracterizations in an attempt to keep their claims alive.  The Plaintiffs have even 


quoted two words of a document out of context to make the document appear to state that 


“Cargill ‘indiscriminate[ly] dump[ed]’ waste at the Site.”  Pl. Resp. to Carg. SJ Motion (“Pl. SJ 


Memo.”), Doc. No. 124, PageID 1017 (emphasis added), quoting from Pl. SJ Memo., Exh. B, 


Doc. No. 124-2, SDD_00205, PageID 1036.  This document does not state that Cargill dumped 


any waste at the Site.  In fact, none of the Plaintiffs’ exhibits show that Cargill’s hazardous 


substances were taken to the Site.  


Lacking any such actual evidence, Plaintiffs fall back on speculations that hazardous 


substances from Cargill might have gone to the Site.  However, “[c]onclusory allegations, 


speculation, and unsubstantiated assertions are not evidence, and are not enough to defeat a well-


supported motion for summary judgment.”  Gooden v. City of Memphis Police Dep't, 67 F. 
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App'x 893, 895 (6th Cir. 2003).  Also see Cantrell v. U.S. Dep't of Army Corps of Engineers, 187 


F.3d 634 (6th Cir. 1999) (“Mere speculation, however, does not create a genuine issue of 


material fact.”); and Bronson v. Bd. of Educ. of City Sch. Dist. of City of Cincinnati, 578 F. Supp. 


1091, 1106 (S.D. Ohio 1984) (“Speculation, however, is not the setting forth of specific facts as 


required by Fed.R.Civ.P. 56(e), and does not serve to create a genuine issue of material fact nor 


serve to withstand the properly documented motions for summary judgment. . . .”) (emphasis in 


original).  Plaintiffs’ unsupported statements that Cargill’s hazardous substances might have 


gone to the Site do not create a genuine issue of material fact.   


A. Merely Showing That Cargill Generated Hazardous Substances Does Not 
Prove That These Wastes Are Present At The Site.   


 
The CERCLA liability provisions that Plaintiffs seek to invoke against Cargill imposes 


liability on the following persons whose hazardous substances are disposed of or treated at a 


facility that is subject to CERCLA remediation:  


any person who by contract, agreement, or otherwise arranged for 
disposal or treatment, or arranged with a transporter for transport for 
disposal or treatment, of hazardous substances owned or possessed by 
such person, by any other party or entity, at any facility or incineration 
vessel owned or operated by another party or entity and containing 
such hazardous substances. . . . 
 


42 U.S.C. § 9607(a)(3) (emphasis added).  Accordingly, even if Cargill’s corn mill has produced 


hazardous substances, Cargill is liable under CERCLA Section 107(a) for the Site’s response 


costs only if its hazardous substances are present at the Site.  The same principle applies to a 


CERCLA Section 113(f) claim, since it obtains its elements from CERCLA Section 107(a).  


United States v. Atlas Lederer Co., 282 F. Supp.2d 687, 693 (S.D. Ohio 2001).   


Similarly, Plaintiffs may recover under an unjust enrichment theory only if Cargill’s 


hazardous substances are located at the Site.  Plaintiffs’ unjust enrichment claim is based on its 


allegation that Plaintiffs are paying Cargill’s rightful share of the response costs for 
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implementing the 2013 Administrative Settlement Agreement and Order on Consent for 


Removal Action (the “2013 ASAOC”).  Pl. SJ Memo., Doc. No. 124, PageID 1019.  However, 


EPA and Plaintiffs entered into the 2013 ASAOC pursuant to EPA’s CERCLA authority over the 


remediation of hazardous substances, and the Plaintiffs’ response costs are being incurred to 


address hazardous substances at the Site.  2013 ASAOC, Exh. A to the Complaint, Doc. No. 1-1, 


PageIDs 29, 35, ¶¶ 2, 10.a.-e.  Accordingly, unless the Site contains Cargill’s hazardous 


substances, Cargill has no responsibility to share the response costs for implementing the 2013 


ASAOC.  Plaintiffs’ failure to show that the Site contains any hazardous substances from Cargill 


is fatal to their claim that they are paying response costs that Cargill should have borne.   


As its first red herring, Plaintiffs contend that there is a genuine factual dispute over 


whether two waste streams from Cargill’s corn mill contained hazardous substances.  Cargill 


does not agree that either waste stream contained hazardous substances.  However, a 


disagreement on this issue is no obstacle to Cargill’s motion for summary judgment.  The Court 


need not resolve this issue, because there is no evidence that either type of waste went to the Site.   


Fly ash.  First, although the Plaintiffs contend (at pages 8, 12) that the corn mill’s fly ash 


contained hazardous substances, there is no evidence that Cargill’s fly ash went to the Site 


instead of some other destination.  The 1980 letter from John Bindeman indicates that the South 


Dayton Landfill was not the only landfill in the area licensed to receive fly ash.  Pl. SJ Memo., 


Exh. B, Bates No. SDD_00203, Doc. No. 124-2, PageID 1034.1  In fact, four other landfills in 


the area were also licensed to receive that material.  Mr. Bindeman’s letter does not indicate 


which, if any, of these landfills received Cargill’s fly ash.  Consequently, the mere fact that 


Cargill produced fly ash does not prove that the fly ash went to the Site.  In fact, the Plaintiffs 


                                                           
1 The records contained in Appendix B of Plaintiffs’ Memorandum in Opposition to Summary Judgment are the 
same as the documents in Appendix E of Cargill’s Summary Judgment Motion.  Notwithstanding Plaintiffs’ 
arguments that these records are admissible, Cargill stands by its arguments that they are not admissible.  However, 
even if these records are admissible, they do not support Plaintiffs’ claims against Cargill.   
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only contend that a transporter “could have taken it to the Site.”  Pl. SJ Memo., Doc. No. 124, 


PageID 1018 (emphasis added).  This is rank speculation, not evidence.  Plaintiffs have produced 


no evidence that anyone actually took Cargill’s fly ash to the Site.   


Pond Sludge.  Second, the Plaintiffs also assert (at pages 8-9) that sludge from the corn 


mill’s wastewater pond contained hazardous substances.  They argue (at page 8) that Cargill 


habitually disposed of industrial sludge in Ohio and imply that maybe some of this sludge went 


to the Site.  As their sole reason for this speculation, Plaintiffs cite a statement by Joe Moore of 


Ohio EPA that “waste scavengers” dumped Cargill’s “sludge” in such places as ditches and 


fence rows.  Pl. SJ Memo., Exh. B, Doc. No. 124-2, Bates No. SDD_00207, PageID 1038.  But 


there is no indication that this material was pond sludge or that it was dumped at the Site.  In 


fact, a handwritten note on Mr. Moore’s 1983 memorandum concedes that the material dumped 


“off 1901 Dryden Road” was “[n]ot sludge, but by-product for reuse.”  Id., Bates No. 


SDD_00205, PageID 1036.  Consequently, this material was not the sludge from the Cargill 


wastewater pond that Plaintiffs characterize as a hazardous substance.  Nor do Plaintiffs have 


any evidence supporting their speculation that pond sludge might have gone to the Site.  


Plaintiffs’ allegation that waste scavengers dumped Cargill’s waste somewhere in Ohio, even if 


true, does not prove Plaintiffs’ conclusion that the waste was brought to the Site.  


Plaintiffs also conclude (at page 12) that, because Cargill placed pond sludge into trash 


dumpsters, it must have mixed its non-hazardous organic waste with hazardous substances in the 


dumpsters.  Again speculating, Plaintiffs argue (at 12) that “a trier of fact would reasonably 


conclude that any Cargill waste likely contained hazardous substances.”  Emphasis added.  This 


red herring is both inaccurate and irrelevant.   


As to the premise’s inaccuracy, Michael Vlasak’s deposition established only that Cargill 


used dumpsters to store both pond sludge and organic waste.  Pl. SJ Memo., Vlasak Dep. Tr., 
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Doc. 124-4, Exh. D, PageIDs 1049-1055.  However, Mr. Vlasak did not testify that these wastes 


were deposited into the same dumpsters.  Id.  The corn mill typically had between four and six 


dumpsters.  Vlasak Dep. Tr., p. 178 (Carg. Reply Exh. J).2  Only one dumpster held pond sludge 


prior to off-site disposal.  Id., pp. 175-76.  Since the pond “was not emptied very frequently” (id., 


p. 177), the opportunities for mixing pond sludge with organic material were limited.   


In fact, the only pertinent information provided by Plaintiffs indicates that Cargill did not 


mix hazardous and non-hazardous wastes.  The 1994 letter from the Peerless Transportation 


Company (“Peerless”) to Martin Seltzer attached to Plaintiffs’ memorandum as Exhibit E shows 


that Peerless transported Cargill wastes that were segregated by waste stream.  Pl. SJ Memo., 


Exh. F, Doc. No. 124-5, PageIDs 1057-1058.  Peerless’ letter states that Peerless transported 


Cargill’s fly ash (which Plaintiffs contend is hazardous) and resins (which Plaintiffs do not claim 


to be hazardous) to the Valleycrest Landfill in separate loads.  Id. (page one of the letter 


quantifies loads of fly ash, and page two separately quantifies loads of resins).  


Accordingly, Plaintiffs’ assumption that all Cargill wastes were mixed with hazardous 


substances is speculation that does not create a genuine issue of material fact.  Plaintiffs’ 


assumption is also irrelevant.  Even if mixing occurred, this means nothing unless the mixed 


wastes are contained in the South Dayton Landfill.  Plaintiffs have made no such showing.   


To assert their claims against Cargill, the Plaintiffs have the burden to demonstrate that 


the Site holds Cargill’s hazardous substances.  This must be done with evidence, not speculation.  


Because Plaintiffs have failed to satisfy this burden, Cargill is entitled to summary judgment.   


  


                                                           
2 New Cargill Exhibits F through J added by this reply are lettered consecutively from the exhibits included in 
Cargill’s Motion for Summary Judgment.   
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B. Merely Showing That Waste Transporters Picked Up Some Cargill Waste 
Does Not Prove They Took The Waste To South Dayton Landfill. 


 
In another red herring, Plaintiffs note that Peerless and Industrial Waste Disposal 


(“IWD”) picked up Cargill’s wastes, and that these transporters brought some unidentified 


customers’ waste to South Dayton Landfill.  But these facts fall short of proving that these 


transporters took Cargill’s wastes to the Site.   


Rather than taking Cargill’s wastes to the Site, these transporters may have disposed of 


Cargill’s wastes at any number of alternative waste disposal facilities.  According to Plaintiffs’ 


evidence, IWD used three other landfills in the City of Moraine besides the Site.  Pl. SJ Memo., 


Ltr. from IWD to EPA, Exh. J, Doc. No. 124-10, PageID 1114.  Similarly, the 1980 letter from 


John Bindeman to Peerless identified five landfills, including the South Dayton Landfill, that 


were licensed to take fly ash.  Carg. SJ Motion, Exh. B, Doc. No. 124-2, SDD_00203, PageID 


1034.  Peerless easily could have disposed of Cargill’s fly ash without using South Dayton 


Landfill.  In fact, while Plaintiffs have no evidence that Cargill’s fly ash or pond sludge went to 


the Site, Plaintiffs’ own evidence discloses that Cargill fly ash went to Valleycrest Landfill.  Pl. 


SJ Memo., Ltr. from Peerless to Martin Seltzer, Exh. E, Doc. No. 124-5, PageIDs 1057-1058.   


Similarly, the references to a “Landfill” or “Landfill Riv” in the small number of waste 


tickets accompanying Plaintiffs’ memorandum do not show that Cargill’s wastes went to the Site 


instead of other landfills.  Even if “Landfill Riv” refers to a landfill near a river, the Site is not 


the only Dayton-area landfill matching that description.  For example, EPA records show that the 


Valleycrest and Powell Road Landfills are near the same river as the Site (the Great Miami).  See 


EPA’s Proposed Plan for Valleycrest Landfill, p. 5 (Carg. Reply Exh. G); and EPA’s NPL 


Factsheet for the Powell Road Landfill, p. 1 (Carg. Reply Exh. H).  In fact, Valleycrest Landfill 
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is the destination to which Peerless stated it transported Cargill’s fly ash.  Pl. SJ Memo., Exh. E, 


Doc. No. 124-5, PageIDs 1057-1058.  Consequently, references to “Landfill Riv” in the waste 


tickets do not indicate that Cargill wastes went to South Dayton Landfill.  Plaintiffs’ speculation 


that these tickets might be related to the Site creates no genuine issue of material fact.  


C. Even If Cargill Generated The Food Waste Found Near Dryden Road, 
Plaintiffs Have Neither Shown That It Was Hazardous Nor Rebutted The 
Evidence That It Was Subsequently Removed.   


 
1. The Ohio EPA Records Do Not Show That Cargill’s Wastes Were 


Deposited At South Dayton Landfill. 
 


Contrary to Plaintiffs’ assertion (at page 12), Cargill has not admitted that it has dumped 


waste at or near the Site.  Nor, contrary to Plaintiffs’ misrepresentation (at page 7), does the 


evidence show that Cargill “indiscriminate[ly] dump[ed] waste at the Site.”    


First of all, Ohio EPA accused “waste scavengers” of dumping Cargill’s waste, not 


Cargill.  Pl. SJ Memo., Exh. B, Doc. No. 124-2, SDD_00207, PageID 1038.  Cargill did not 


dump any waste anywhere.   


Second, there is no evidence that the waste scavengers dumped Cargill waste at the Site.  


The South Dayton Landfill was a licensed landfill.  Pl. SJ Memo., Exh. B, Doc. No. 124-2, 


SDD_00203, PageID 1034.  An illicit dumper usually disposes of wastes in unlawful locations to 


evade the disposal fees charged by licensed landfills.  Consistent with that pattern, Ohio EPA 


accused the scavengers of dumping Cargill waste in such locations as ditches and fence lines.  Pl. 


SJ Memo., Exh. B, Doc. No. 124-2, SDD_00207, PageID 1038.  Ohio EPA would not have 


objected if the scavengers had taken the waste to a licensed landfill such as the Site.   


Third, while Plaintiffs inaccurately represent (at page 12) that Cargill’s memorandum 


admitted that its wastes were dumped “at or near the Site,” Cargill specifically denied that the 


organic wastes described in the 1983 Ohio EPA letter and memorandum were deposited at the 
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Site.  See Cargill’s SJ Motion, Doc. No. 106, PageID 874 (stating that “even if the Ohio EPA 


memoranda are accurate, they do not indicate that Cargill’s waste went to the Site” and that “the 


memorandum does not indicate that the organic product was at the Site”).  The Ohio EPA 


documents describe wastes that were deposited “off,” or “near [Valley Asphalt’s] headquarters 


off,” 1901 Dryden Road, not “at” that address.  Pl. SJ Memo., Exh. B, Doc. No. 124-2, 


SDD_00205-00206, PageIDs 1036-1037.  Given the wording of these records, Plaintiffs’ 


statement (at page 9) that these records “demonstrate that Cargill’s transporters disposed of 


Cargill waste at the Site” is false.   


Fourth, for the same reason, Plaintiffs’ argument about whether 1901 Dryden Road is 


part of the Site is yet another red herring.  Contrary to Plaintiffs’ statement (at 7), Cargill’s 


memorandum does not argue that 1901 Dryden Road is outside of the Site.  Cargill’s 


memorandum neither admits nor denies that this address is part of the Site, because this issue is 


irrelevant.  Because the wastes were deposited “off,” or “near [Valley Asphalt’s] headquarters 


off,” 1901 Dryden Road, rather than at that address, a dispute over the location of that address 


would not pose a genuine issue of material fact precluding summary judgment.   


Fifth, Cargill’s summary judgment memorandum noted that “Cargill has no evidence that 


Mr. Levy’s complaint was truthful or that Cargill’s waste was deposited near Dryden Road.”  


Doc. No. 106, PageID 874.  However, the evidence must be viewed in the light most favorable to 


the party opposing summary judgment.  Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 


U.S. 574, 587 (1986).  Accordingly, Cargill only assumed arguendo that its organic material was 


deposited near 1901 Dryden Road.  Nevertheless, even this generous assumption does not assist 


the Plaintiffs with their burden to prove that Cargill’s hazardous substances are located at the 


Site.  Even if 1901 Dryden Road is part of the Site (contrary to Paragraph 2 of Plaintiffs’ own 


Complaint), finding waste deposited “off” the Site does not help the Plaintiffs at all.   
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2. The Statement Of Deborah Grillot-Cornett Does Not Show That Any 
Hazardous Substances From Cargill Were Deposited At The Site. 


 
The Plaintiffs have produced the declaration of a witness who says she saw a small pile 


of food waste she “believe[s]” to be from Cargill on a lot near her former business along Dryden 


Road.  Pl. SJ Memo., Decl. of Deborah Grillot-Cornett, Exh. A, Doc. No. 124-1, PageIDs 1030-


1031, ¶¶ 4, 6.  This pile appears to be the same pile of waste mentioned in Ohio EPA’s 1983 


records, since it was an organic material (food waste, possibly corn waste), it was present during 


the same time frame (“in the mid-1980’s” at some time between 1983 and 1985), and it was 


found at the same location (near Valley Asphalt off Dryden Road).  Id. at ¶¶ 4-5.  Although 


Cargill does not concede that this location is part of the Site, a disagreement on this issue is no 


obstacle to summary judgment.  Even if this location is part of the Site, Plaintiffs have still failed 


to prove three prerequisites for their CERCLA claims against Cargill.   


a. Ms. Grillot-Cornett Only Speculated That The Food Waste Came 
From Cargill. 
 


First, the Plaintiffs have not demonstrated that Cargill produced this food waste.  Ms. 


Grillot-Cornett avers that she previously had seen Cargill waste in her own company’s trucks, 


and that she “believe[s]” that the pile of waste she saw late one night originated from Cargill.  Id. 


at ¶ 6.  Nevertheless, simply speculating that the waste might be from Cargill does not prove that 


it was.  This witness’ speculation does not create a genuine issue of material fact.   


b. There Is No Evidence That The Food Waste Contained Any 
Hazardous Substance. 
 


Second, the Plaintiffs must demonstrate that the food waste was a hazardous substance.  


This is necessary to impose CERCLA liability on Cargill as a “person who . . . arranged with a 


transporter for transport for disposal or treatment, of hazardous substances owned or possessed 


by such person . . . at any facility.”  42 U.S.C. § 9607(a)(3) (emphasis added).   
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Nevertheless, Plaintiffs have not produced any laboratory analyses or other evidence that 


this waste contained hazardous substances.  Food waste, as described by Ms. Grillot-Cornett, is 


not a hazardous substance.  Nor do Ohio EPA’s descriptions of the waste as an “organic waste” 


or a “by-product for reuse” indicate that it was a hazardous substance.  Pl. SJ Motion, Exh. B, 


Doc. No. 124-2, SDD_00205, SDD_00206, PageIDs 1036-1037.   


Furthermore, Plaintiffs have produced no evidence that the food waste was mixed with 


hazardous substances.  Ms. Grillot-Cornett’s declaration does not state that the pile contained 


any fly ash, pond sludge, or hazardous substances of any nature.  Pl. SJ Memo., Grillot-Cornett 


Decl., Exh. A, Doc. No. 124-1, PageIDs 1030-1031, ¶ 5.  She could identify only food waste, 


possibly corn waste, on the pile.  Id.  Moreover, as discussed above, there is no evidence that 


Cargill mixed its hazardous and non-hazardous wastes prior to pick-up by its transporters.  Thus, 


there is no basis to assume that the food waste was mixed with hazardous substances.  


c. Even If The Food Waste Was Deposited At The Site, It Has Been 
Removed And Is Not Contributing To Plaintiffs’ Response Costs. 
  


Plaintiffs have also failed to prove a third requirement for CERCLA liability under 42 


U.S.C. § 9607(a)(3).  This provision imposes liability on a “person who . . . arranged with a 


transporter for transport for disposal or treatment, of hazardous substances owned or possessed 


by such person . . . at any facility or incineration vessel owned or operated by another party or 


entity and containing such hazardous substances. . . .”  Id. (emphasis added).  Similarly, a release 


of hazardous substances is actionable only if it necessitates the expenditure of response costs 


consistent with the National Contingency Plan.  Regional Airport Auth. v. LFG, LLC, 460 F.3d 


697, 703 (6th Cir. 2006).  A note on Ohio EPA’s 1983 memorandum states that the “[m]aterial 


has been removed.”  Pl. SJ Motion, Exh. B, Doc. No. 124-2, SDD_00205, PageID 1036.  
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Plaintiffs do not contest this fact.  Consequently, the Site is not a facility “containing” these 


substances, and the temporary presence of this waste did not result in any response costs.  


3. None Of Plaintiffs’ Exhibits Show That Any Waste Deposited “Off 
1901 Dryden Road” Was Hazardous. 


 
The small pile of organic food waste identified by Ms. Grillot-Cornett appears to be the 


same pile of organic waste supposedly deposited “off,” or “near [Valley Asphalt’s] headquarters 


off,” 1901 Dryden Road.  Pl. SJ Memo., Exh. B, Doc. No. 124-2, SDD_00205-6, PageIDs 1036-


37.  However, even these piles were not one and the same, this does not help Plaintiffs’ cause. 


Plaintiffs’ own exhibit reveals that the pile near 1901 Dryden Road was “[n]ot sludge, but 


by-product for reuse.”  Pl. SJ Memo., Exh. B, Doc. No. 124-2, SDD_00205, PageID 1036. Thus, 


as explained in Section II. A. above, this product was not the pond sludge argued by Plaintiffs to 


be hazardous.  Consequently, Plaintiffs have no evidence that the pile was hazardous. 


Moreover, whether or not the pile was hazardous, Plaintiffs’ own evidence shows that the 


product was removed from its Dryden Road location.  As further explained in Section II. C. 2. c. 


above, even if Cargill waste had been deposited at the Site, its subsequent removal precludes any 


claim by Plaintiffs for response costs to remediate it.  Consequently, Plaintiffs’ speculation that 


this pile may have been located at the Site does not support their claims against Cargill. 


D. The Court Should Dismiss Plaintiffs’ Claims Against Cargill, Because 
Plaintiffs Have Failed To Sustain Their Burden To Prove That The Site 
Contains Any Cargill Hazardous Substances. 


 
Since Plaintiffs have the burden of proof, Cargill need not support its motion with 


affidavits or other evidence disproving the Plaintiffs’ claims but only needs to point out that 


there is an absence of evidence to support the Plaintiffs’ case.  Celotex v. Corp. v. Catrett, 477 


U.S. 317, 325 (1986).  Cargill has satisfied this initial burden.  
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Consequently, the burden has switched to Plaintiffs to identify a genuine issue of material 


fact precluding summary judgment.  Matsushita, 475 U.S. at 587.  If the Plaintiffs have not 


produced enough evidence to establish each element of their case, summary judgment must be 


granted.  Celotex, 477 U.S. at 322.   


Plaintiffs’ speculations about hazardous substances that Cargill might have sent to the 


Site do not satisfy their burden, as summarized below: 


1. Showing that waste scavengers inappropriately dumped Cargill waste near 1901 Dryden 


Road or somewhere “in Ohio,” even if true, does not show that the waste arrived at the 


Site or that it was hazardous. 


2. Even if the pile of waste deposited “off” 1901 Dryden Road was at the Site, Plaintiffs 


have failed to prove that the waste was hazardous.  Moreover, the pile was removed. 


3. Even if Ms. Grillot-Cornett saw a pile of food waste at the Site, she only speculated 


that it originated from Cargill.  Even if Cargill generated this waste, the pile appears 


to have been subsequently removed from the premises.  Moreover, there is no 


evidence that the food waste was hazardous.   


4. Even if Cargill’s fly ash or pond sludge was hazardous, there is no evidence that it 


went to the Site.   


5. There is no evidence that even a single load of Cargill waste went to the Site, despite 


Cargill’s cooperative production of 20-plus boxes of records detailing its waste 


disposal practices during five decades.   


In summary, Plaintiffs have provided no evidence to sustain their burden to demonstrate that the 


Site contains hazardous substances from Cargill.  Cargill is entitled to summary judgment. 
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III. Since Plaintiffs Have Had Ample Time And Opportunity To Find Any Evidence 
That Hazardous Substances From Cargill Were Taken To The Site, The Court 
Should Deny Plaintiffs’ Motion To Delay Summary Judgment.   


 
Recognizing their lack of evidence against Cargill, the Plaintiffs have asked the Court to 


defer its ruling on Cargill’s motion pursuant to Civil Rule 56(f) until after Plaintiffs conduct 


more discovery.  Thus, if the Court grants Plaintiffs’ Rule 56(f) request, Cargill faces another 


discovery period in a second case that the Plaintiffs never should have filed against Cargill.   


The Sixth Circuit has held that the following factors govern a Rule 56(f) motion: (1) 


when the nonmovant learned of the issue that is the subject of the desired discovery; (2) whether 


the desired discovery would have changed the ruling; (3) whether the moving party was 


responsive to discovery requests; (4) how long the discovery period lasted; and (5) whether the 


responding party was dilatory in its discovery efforts.  Estes v. King's Daughters Med. Ctr., 59 F. 


App'x 749, 754 (6th Cir. 2003); Plott v. Gen. Motors Corp., Packard Elec. Div., 71 F.3d 1190, 


1196-97 (6th Cir. 1995).  All of these criteria compel the denial of Plaintiffs’ motion to delay 


summary judgment, as explained below.   


A. Plaintiffs Have Known Of Their Need For The Desired Evidence For Years.   
 
As to the first factor, the Plaintiffs knew before they filed Hobart I and the current case 


against Cargill that they would have to prove that Cargill’s hazardous substances were 


transported to the Site.  This is a fundamental element of their claims that Plaintiffs knew they 


had to prove.  This is not a case in which a party has been ambushed by a last moment revelation 


that it needs additional evidence to defend a motion for summary judgment.  In addition, 


Plaintiffs knew of their need for discovery on these claims during two years of litigation in 


Hobart I.  If the necessary evidence existed, Plaintiffs should have collected it by now.  
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B. The Desired Discovery Would Not Stave Off Summary Judgment.   


As to the second criterion, Plaintiffs have not demonstrated that additional discovery will 


produce evidence sufficient to prevent summary judgment.  In contrast, Cargill has previously 


produced ample information to show that its wastes did not go to the Site.  Cargill has signed 


interrogatory answers swearing that it has no information that any of its waste was delivered to 


the Site.  Carg. SJ Motion, Exh. A, Doc. No. 106-1, Carg. 2nd Response to Pl. 1st Set of 


Interrogatories, Answers to Ints. 7 and 12, PageIDs 889, 892.  This representation is based on its 


production of more than 20 boxes of its records to Plaintiffs containing information about 


Cargill’s waste transporters, employees, manufacturing processes, and waste disposal practices 


between 1941 and 1996.  See id., Cargill’s Answers to Plaintiffs’ Interrogatories 4, 5, 6, 8, 9, and 


13, Doc. No. 106-1, PageIDs 885-893.  These records identify the disposal facilities for Cargill’s 


wastes.  Id., Answer to Int. 13, Doc. No. 106-1, PageIDs 892-893.   


Plaintiffs’ counsel have reviewed these records.  Yet Plaintiffs’ opposition to Cargill’s 


summary judgment motion contains no Cargill records identifying the Site as the destination of 


its waste.  Consequently, it is evident that not a single record in more than 20 boxes of Cargill 


documents identifies the Site as a destination for Cargill waste.  If Cargill’s wastes actually had 


been brought to the Site, surely at least one waste ticket in the 20 boxes would have named South 


Dayton Landfill as the destination.   


Nor do the references to a “Landfill” or “Landfill Riv” in some transporters’ waste tickets 


indicate that Plaintiffs are likely to find evidence that these waste tickets refer to the Site.  As 


explained above, these destinations could be any number of landfills other than the Site.   


The Plaintiffs’ law firm has also contacted former employees of Cargill in an attempt to 


find evidence that Cargill sent its waste to the Site.  Van Kley Decl., Reply Exh. F, ¶ 9.  
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Plaintiffs’ failure to provide any statements or evidence from these interviews is another 


indication that Cargill did not contribute waste to the Site.   


Plaintiffs represent (at pages 13-14) that they are likely to obtain information in future 


discovery from Peerless and IWD showing that these companies brought Cargill waste to the 


Site.  They argue (at page 14) that these transporters’ records will identify the drivers who 


transported Cargill waste and will reveal whether Cargill waste went to the Site.  However, the 


Plaintiffs have already obtained this information from Cargill in Hobart I discovery, and these 


records do not show that any Cargill waste went to the Site.  The 20-plus boxes of Cargill waste 


disposal records reviewed by Plaintiffs include waste tickets generated by Peerless and IWD, 


including the drivers’ names.  Carg. SJ Motion, Exh. A, Carg. 2nd Response to Pl. 1st Set of 


Interrogatories, Doc. No. 106-1, Answer to Int. 8, PageID 890.  In fact, the Cargill records 


attached to Plaintiffs’ memorandum include waste pickup tickets and invoices that were 


generated by Peerless and IWD.  Pl. SJ Memo., Exhs. F, G, and H, Doc. Nos. 124-6 to 124-8, 


PageIDs 1059-1092.  Plaintiffs have had ample opportunity to determine whether IWD or 


Peerless has transported Cargill waste to the Site, and have found nothing.  Plaintiffs have 


expressed no rationale for their expectation that Peerless and IWD may have any additional 


records related to their services to Cargill. 


C. Cargill Has Responded To Plaintiffs’ Discovery Requests.   


With regard to the third factor, Plaintiffs have made no allegation that Cargill has failed 


to cooperate in discovery.  To the contrary, Cargill produced more than 20 boxes of records and 


answered an extensive set of interrogatories in Hobart I.   


D. Plaintiffs Have Had 17 Months To Conduct Discovery.   


With respect to the length of the discovery period, the parties were allowed to start 


discovery in Hobart I after the Court issued its decision on defendants’ motions to dismiss on 
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February 10, 2011.  Carg. Reply Exh. F, Declaration of Jack Van Kley, ¶ 7.  The Court did not 


stay discovery until July 18, 2012, pending its decision on the summary judgment motion filed 


by Dayton Power & Light’s Motion for Summary Judgment.  Id.  Accordingly, Plaintiffs had 17 


months to perform fact discovery in Hobart I.   


This 17-month discovery period is significantly longer than the discovery periods that 


had transpired prior to the courts’ postponements of summary judgment in the cases that 


Plaintiffs have cited as precedent for their motion to delay judgment.  In those cases, the parties 


opposing summary judgment were provided additional time for discovery, because the summary 


judgment motions were filed well before the nonmovants could conduct any substantial 


discovery.  See McCracken v. Shelby County, No. 12-2203-STA-dkv, 2012 WL 2368826 (W.D. 


Tenn., June 21, 2012) (summary judgment motion filed before initial disclosures); Itskin v. 


Gibson, No. 2:10-CV-689, 2012 WL 787400 (S.D. Ohio, Mar. 9, 2012) (summary judgment 


motion against a claim filed only five months earlier); Nelson v. LVNV Funding, LLC, No. 


1:12CV935, 2012 WL 061266 (N.D. Ohio, July 24, 2012) (summary judgment motion against a 


claim filed only six weeks earlier); United States v. Osborne, No. 1:11 CV 1029, 2011 WL 


7640994 (summary judgment motion filed before initial disclosures); and Ashley Furniture 


Industries, Inc. v. American Signature, Inc., No. 2:11-cv-00427, 2011 WL 4383594 (summary 


judgment motion filed 17 days after the complaint).   


Although the respondent to summary judgment must be afforded sufficient time for 


discovery, discovery need not be complete for a district court to grant summary judgment.  


Nolan v. Thompson, 521 F.3d 983, 986 (8th Cir. 2008); Jefferson v. Chattanooga Pub. Co., 375 


F.3d 461, 463 (6th Cir. 2004).  Thus, in Jefferson, summary judgment was appropriate where the 


nonmovant had had six months to do discovery.  Id.  In contrast, the Plaintiffs have had 17 


months to search for evidence against Cargill.  Plaintiffs are not entitled to more discovery.  
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E. Plaintiffs’ Discovery Efforts Have Been Dilatory.   


The fifth criterion dictates that summary judgment will not be delayed in favor of a 


responding party that was dilatory in discovery.  McTighe v. Mechanics Educ. Soc. of Am., Local 


19, AFL-CIO, 772 F.2d 210, 213 (6th Cir. 1985).  The Plaintiffs blame the Court’s stay of 


discovery on July 18, 2012 in Hobart I for preventing them from completing their investigation.  


However, after 17 months, the Plaintiffs should have completed the discovery they now seek 


against Cargill, Peerless, and WMO.   


Plaintiffs contend (at page 14) that they have been unable to obtain the needed 


information, because it is possessed by Cargill, Peerless, and Waste Management of Ohio 


(“WMO”), IWD’s successor.  However, Cargill and WMO were Hobart I defendants obligated to 


provide whatever relevant information the Plaintiffs requested in discovery.  Moreover, Plaintiffs 


could have subpoenaed Peerless in Hobart I to obtain whatever information it has.  Even if 


Peerless or WMO has relevant records, the Plaintiffs have had ample time to acquire them.   


Plaintiffs have known that Peerless transported Cargill’s wastes ever since Plaintiffs and 


their counsel obtained a 1994 Peerless letter to Martin Seltzer revealing this fact in October 2008 


-- 20 months prior to Hobart I.  The affidavit of Plaintiffs’ counsel reveals that this 1994 letter 


was produced in Cargill, Inc. et al. v. ABCO Construction, et al., Case No. C-3:98-cv-03601-


MRM (S.D. Ohio).  Pl. SJ Memo., Decl. of Larry Silver, Exh. N, p. 3, ¶ 14, Doc. No. 124-14, 


PageID 1127; Pl. SJ Memo., Ltr. from Peerless to Martin Seltzer, Exh. E, Doc. No. 124-5, 


PageIDs 1057-1058.  The Court’s docket sheet for ABCO shows that this case was closed in 


October 2008.  ABCO Docket Sheet, Carg. Reply Exh. I, pp. 1-2.  Consequently, Plaintiffs had 


this information for almost four years prior to the stay in Hobart I.  Given this knowledge, they 


have no excuse for not subpoenaing Peerless for records or depositions during Hobart I.   
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Moreover, the waste tickets produced by Cargill identify drivers who picked up Cargill’s 


wastes.  Carg. SJ Motion, Exh. A, Doc. No. 106-1, Carg. Answer to Plaintiffs’ Int. 8, PageID 


890.  Consequently, Plaintiffs did not need records from the transporters to identify the drivers 


who took Cargill’s waste.  Yet the Plaintiffs have deposed none of these drivers.   


In fact, Plaintiffs took only six depositions during the entire 17-month discovery period in 


Hobart I: (1) Horace Boesch (Dec. 1, 2011); (2) Jim Tharpe (Jan. 17, 2012); (3) Clarence Wall 


(Jan. 17, 2012); (4) Edward Grillot (Apr. 24, 2012); (5) James South (Apr. 26, 2012); and (6) 


Michael Wendling (July 17, 2012).  Van Kley Declaration, ¶ 3 (Carg. Reply Exh. F).  This 


averages about one deposition every three months.  Obviously, the Plaintiffs have been dilatory 


in conducting depositions.  Since they have failed to meet the Sixth Circuit’s standard for 


obtaining additional discovery time to ward off summary judgment, the Court should deny their 


motion to delay Cargill’s summary judgment. 


Because Plaintiffs had no evidence against Cargill when they filed this lawsuit, they have 


never been entitled to conduct discovery in an attempt to find such a cause of action.  New 


Albany Tractor, Inc. v. Louisville Tractor, Inc., 650 F.3d 1046, 1051 (6th Cir. 2011).  


Nevertheless, after being allowed 17 months of discovery, Plaintiffs still lack even a shred of 


evidence establishing the presence of Cargill’s hazardous substances at the Site.  The Plaintiffs 


do not deserve any more time to develop their claims, and their motion to delay Cargill’s Motion 


for Summary Judgment should be denied.   


IV. Conclusion 


The Plaintiffs assert (at page 11) that Cargill has identified no “burdensome expenses or 


prejudice” resulting from the prospects of even more discovery.  But the burden is obvious -- the 


Plaintiffs have forced Cargill to pay attorney fees for two years to defend against Plaintiffs’ 


meritless claims, and Cargill will continue to pay if summary judgment is delayed.  A salutary 
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purpose for summary judgment is to weed out such meritless claims earlier rather than later, 


thereby preventing irresponsible claimants from forcing defendants to incur further unnecessary 


litigation expenses.  Plaintiffs have sued Cargill based on no more than a hope that discovery 


would prove their claims.  Plaintiffs have had two years to accomplish that goal, and have come 


up empty.  It is time to terminate these claims.   


Respectfully submitted, 


Cargill, Incorporated 


 
/s/ Jack A. Van Kley   
Jack A. Van Kley (0016961), Trial Attorney 
Christopher A. Walker (0040696) 
Van Kley & Walker LLC 
132 Northwoods Blvd., Suite C-1 
Columbus, Ohio 43235 
Telephone: 614-431-8900 
Facsimile:  614-431-8905 
Email: jvankley@vankleywalker.com 
Attorneys for Defendant Cargill, Inc. 


 
CERTIFICATE OF SERVICE 


 
I hereby certify that, on July 25, 2013, I electronically filed the foregoing with the Clerk 


of the Court using the CM/ECF system, which will send notification of such filing to all counsel 


registered to receive such service.  Parties may access this filing through the Court’s electronic 


filing system. 


/s/ Jack A. Van Kley      
Jack A. Van Kley (0016961) 
Trial Attorney for Defendant Cargill, Inc. 
Van Kley & Walker LLC 
132 Northwoods Blvd., Suite C-1 
Columbus, Ohio 43235 
Telephone: 614-431-8900 
Facsimile:  614-431-8905 
Email: jvankley@vankleywalker.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 


WESTERN DIVISION 
 
HOBART CORPORATION, et al., )  CASE NO. 3:13-cv-00115 
 ) 
 Plaintiffs, ) 
 )  JUDGE WALTER H. RICE 
v. ) 
 ) 
THE DAYTON POWER & LIGHT  )  
COMPANY, et al., ) 
 ) 
 Defendants. ) 
 


MOTION OF DEFENDANT CARGILL,  
INCORPORATED FOR SUMMARY JUDGMENT 


 
Defendant Cargill, Incorporated (“Cargill”) hereby moves for summary judgment on all 


claims against Cargill.   


Respectfully submitted, 


Cargill, Incorporated 


 
/s/ Jack A. Van Kley   
Jack A. Van Kley (0016961) 
Trial Attorney for Defendant Cargill, Inc. 
Van Kley & Walker LLC 
132 Northwoods Blvd., Suite C-1 
Columbus, Ohio 43235 
Telephone: 614-431-8900 
Facsimile:  614-431-8905 
Email: jvankley@vankleywalker.com 
 
Christopher A. Walker (0040696) 
Van Kley & Walker LLC 
137 N. Main St., Suite 316 
Dayton, Ohio 45402 
Telephone: 937-226-9000 
Facsimile:  937-226-9002 
Email: cwalker@vankleywalker.com  
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MEMORANDUM IN SUPPORT 


I. Introduction:  Cargill Has Endured Two Years Of Litigation To Defend Claims For 
Which The Plaintiffs Never Had Any Evidence, And Now The Plaintiffs Have Sued 
Cargill Again. 


 
The discovery responses of Plaintiffs Hobart Corporation, Kelsey-Hayes Company, and 


NCR Corporation (hereinafter “Plaintiffs”) in the previous lawsuit filed against Cargill (“Hobart 


I”) revealed that they sued Cargill for contributing hazardous substances to the South Dayton 


Dump (the “Site”) without a shred of evidence that this actually occurred.  After more than two 


years of wasteful litigation in Hobart I, Plaintiffs still had no evidence that any hazardous 


substances, or waste of any kind, from Cargill went to the Site.  Cargill endured two years of 


litigation expense in Hobart I to defend against Plaintiffs’ meritless claims.  Now the Plaintiffs 


have sued Cargill again for the same claims.   


Rule 56 of the Federal Rules of Civil Procedure provides that “a party may file a motion 


for summary judgment at any time until 30 days after the close of all discovery.”  Since the 


Plaintiffs had two years to find evidence against Cargill in Hobart I, they are not entitled to 


prolong this litigation by forcing Cargill to endure discovery in yet another meritless lawsuit.  It 


is time to grant judgment in favor of Cargill and finally terminate these fallacious claims.  


II. Neither The Plaintiffs’ Pleadings In This Case Nor Discovery In Hobart I Has 
Identified Any Facts Showing That Hazardous Substances From Cargill Were 
Taken To South Dayton Landfill.   


 
The Supreme Court has admonished litigants that a complaint must contain “factual 


content that allows the court to draw the reasonable inference that the defendant is liable for the 


misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  A complaint offering “labels 


and conclusions” or “a formulaic recitation of the elements of a cause of action will not do.”  


Iqbal, 556 U.S. at 678, quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).  


“Threadbare recitals of the elements of a cause of action, supported by mere conclusory 
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statements, do not suffice.”  Iqbal, 556 U.S. at 678.  Nor will a complaint survive dismissal if it 


tenders “naked assertion[s]” devoid of “further factual enhancement.”  Iqbal, 556 U.S. at 678, 


quoting Twombly.   


Moreover, notice pleading under Civil Rule 8 does not “unlock the doors of discovery for 


a plaintiff armed with nothing more than conclusions.”  Iqbal, 556 U.S. at 678-79.  A plaintiff 


whose complaint fails to allege facts supporting its conclusions is not entitled to discovery to 


search for those facts.  New Albany Tractor, Inc. v. Louisville Tractor, Inc., 650 F.3d 1046, 1051 


(6th Cir. 2011).  Otherwise, a plaintiff with “a largely groundless claim” would be able to 


leverage a settlement through the in terrorem effect of expensive prospective discovery.  


Twombly, 550 U.S. at 557-58. 


Despite these admonitions, the general allegations of Plaintiffs’ current complaint allege, 


in conclusory fashion:   


Defendant Cargill, Inc. arranged for the disposal of wastes at the Site, 
including waste containing hazardous substances from its facilities and 
operation located in and around Dayton.  Cargill, Inc. contributed to 
Contamination at the Site through its disposal of wastes that included 
hazardous substances at the Site.  


 
Complaint, Doc. No. 1 (Compl.), ¶ 65.  Similarly, Count One of the Complaint generally alleges 


that Cargill is liable under Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), because Cargill 


supposedly “arranged for disposal or treatment at the Site, or arranged with a transporter for 


transport for disposal or treatment at the Site, of hazardous substances owned or possessed by it.”  


Compl. at ¶ 106.  These allegations do no more than recite the elements of a cause of action 


under CERCLA, parroting the language of CERCLA Section 107.  They contain no facts 


demonstrating any knowledge by Plaintiffs that hazardous substances from Cargill went to the 


Site.  Nor do Counts II, III, and IV of the Complaint contain any such facts.   
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Notwithstanding Plaintiffs’ failures to properly allege any claims against Cargill, Cargill 


has endeavored to show Plaintiffs that their claims lack merit.  During discovery in Hobart I, 


Cargill answered Plaintiffs’ interrogatories and responded to Plaintiffs’ requests for production 


of documents.  Cargill produced more than 20 boxes of records for Plaintiffs’ review containing 


information about Cargill’s waste transporters, employees, manufacturing processes, and waste 


disposal practices between 1941 and 1996.  See Cargill’s Answers to Plaintiffs’ Interrogatories 4, 


5, 6, 8, 9, and 13 (Exh. A).  Cargill attended Plaintiffs’ depositions of witnesses, including 


former employees of the Site.  These exercises did not produce a single document or statement 


showing that any Cargill waste went to the Site.   


Therefore, following Plaintiffs’ failure in Hobart I to allege specific facts compliant with 


Twomby and Iqbal, Plaintiffs tried, but failed, to salvage their deficient pleadings through 


discovery.  Now they wish to repeat this wasteful process.  Since Plaintiffs have no evidence of 


Cargill’s liability, the Court should render summary judgment in Cargill’s favor.   


III. Plaintiffs Can Avoid Summary Judgment Only By Producing Admissible Factual 
Evidence Demonstrating That Hazardous Substances From Cargill Were Actually 
Taken To The South Dayton Landfill, Not By Offering Unsubstantiated Speculation 
That This Might Have Occurred.   


 
Summary judgment is “an integral part of the Federal Rules as a whole, which are 


designed ‘to secure the just, speedy, and inexpensive determination of every action’” rather than 


a “disfavored procedural shortcut.”  Cincom Sys., Inc. v. Novelis Corp., 581 F.3d 431, 435 (6th 


Cir. 2009), quoting Celotex v. Corp. v. Catrett, 477 U.S. 317, 327 (1986). 


Summary judgment is appropriate where pleadings, interrogatory answers, documents, 


depositions, admissions, affidavits, or other evidentiary materials show that there is no genuine 


issue as to any material fact and that the movant is entitled to judgment as a matter of law.  


Fed.R.Civ.P. 56(a), c); Celotex, 477 U.S. at 322-26.  A court may not consider information that 
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would be inadmissible hearsay at trial.  Hartsel v. Keys, 87 F.3d 795, 799 (6th Cir. 1996); Daily 


Press, Inc. v. United Press Int'l, 412 F.2d 126, 133 (6th Cir. 1969).    


The moving party bears the initial burden to demonstrate the absence of a disputed issue 


of material fact.  Celotex, 477 U.S. at 323.  If the nonmoving party has the burden of proof, the 


moving party need not support its motion with affidavits or other evidence disproving the 


nonmoving party's claim but only needs to point out that there is an absence of evidence to 


support the nonmoving party's case.  Hartsel, 87 F.3d at 799, citing Celotex, 477 U.S. at 325; 


Moore v. Philip Morris Companies, Inc., 8 F.3d 335, 339 (6th Cir. 1993).   


Once the moving party has satisfied this burden, the non-moving party assumes the 


burden to show that the record reflects a genuine issue of material fact.  Matsushita Elec. Indus. 


Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  The pivotal question is whether the party 


bearing the burden of proof has produced enough evidence to establish each element of its case.  


Celotex, 477 U.S. at 322; Hartsel, 87 F.3d at 799.   


All “justifiable” inferences to be drawn from the underlying facts must be viewed in the 


light most favorable to the party opposing the motion.  Anderson v. Liberty Lobby, Inc., 477 U.S. 


242, 255 (1986); Matsushita, 475 U.S. at 587.  However, to show that an issue of material fact is 


genuine, the non-moving party “must do more than simply show that there is some metaphysical 


doubt as to the material facts.”  Id. at 586.   


Importantly, the party opposing summary judgment “may not rely on conclusory 


allegations or unsubstantiated speculation.”  Scotto v. Almenas, 143 F.3d 105, 114 (2d Cir. 


1998).  “[S]pecific facts,” not “mere conjecture or speculation,” are necessary to block summary 


judgment.  Id.  See also, Moore, 8 F.3d at 339-40 (nonmoving party must produce “specific 


facts” supporting its complaint).  The “opposing party's facts must be material and of a 


substantial nature, not fanciful, frivolous, gauzy, spurious, irrelevant, gossamer inferences, 
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conjectural, speculative, nor merely suspicions.”  Contemporary Mission, Inc. v. U.S. Postal 


Serv., 648 F.2d 97, 107 (2d Cir. 1981), quoting 6 J. Moore, Federal Practice P 56.15(3) at 56-486 


to 56-487 (2d ed. 1976).  


The genuine issue standard for summary judgment is “very close” to the directed verdict 


standard for the “reasonable jury.”  Liberty Lobby, 477 U.S. at 251.  That is, a plaintiff can defeat 


a defendant’s motion for summary judgment only by producing sufficient evidence for a jury to 


return a verdict for the plaintiff.  Id. at 249.  The “mere existence of a scintilla of evidence” to 


support the plaintiff’s position is insufficient.  Id. at 252.  Accordingly, a court must ask whether 


reasonable jurors could find by a preponderance of the evidence that the plaintiff is entitled to a 


verdict.  Id.   If the evidence is merely colorable or is not significantly probative, summary 


judgment may be granted to the defendant.  Id. at 249-50. 


Moreover, not every disputed factual issue is material in light of the substantive law that 


governs the case.  “Only disputes over facts that might affect the outcome of the suit under the 


governing law will properly preclude summary judgment.”  Liberty Lobby, 477 U.S. at 248.  


Where the entire record could not lead a rational trier of fact to find for the non-moving party, 


there is no “genuine issue for trial.”  Matsushita, 475 U.S. at 587. 


To obtain summary judgment, a moving party may demonstrate that the nonmoving 


party's evidence is insufficient to establish an essential element of the nonmoving party's claim.  


Celotex Corp. v. Catrett, 477 U.S. 317, 331 (1986).  If the nonmoving party cannot muster 


sufficient evidence to make out its claim, a trial would be useless and the moving party is entitled 


to summary judgment as a matter of law.  Id.  In the instant case, the Plaintiffs cannot produce 


any evidence that Cargill has arranged for the disposal, treatment, or transportation of hazardous 


substances at or to the South Dayton Dump.  Plaintiffs’ failure to demonstrate this critical 


element of their CERCLA claim is fatal to their case against Cargill.   
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IV. ARGUMENT 


A. Plaintiffs Have No Evidence That Any Cargill Waste Has Been Taken To 
The South Dayton Landfill. 


 
The Plaintiffs seek to hold Cargill liable for the Plaintiffs’ costs to investigate and 


remediate contaminants found at the Site.  Compl., ¶ 106.  Each of Plaintiffs’ four claims 


depends on proof that Cargill’s hazardous substances were taken to the Site.   


Count I of the Complaint alleges that Cargill “arranged for disposal or treatment at the 


Site, or arranged with a transporter for transport for disposal or treatment at the Site, of 


hazardous substances owned or possessed by it.”  Compl., ¶ 106.  Count I concludes that Cargill 


is liable pursuant to Section 107(a)(3) of CERCLA, which provides:  


Notwithstanding any other provision or rule of law, and subject only to 
the defenses set forth in subsection (b) of this section-- 
 


* * * * 
 
(3) any person who by contract, agreement, or otherwise arranged for 
disposal or treatment, or arranged with a transporter for transport for 
disposal or treatment, of hazardous substances owned or possessed by 
such person, by any other party or entity, at any facility or incineration 
vessel owned or operated by another party or entity and containing 
such hazardous substances,  
 


* * * * 
 
shall be liable for-- 
 


* * * * 
 


(B) any other necessary costs of response incurred by any other person 
consistent with the national contingency plan. . . .  


 
42 U.S.C. § 9607 (emphasis added).  Accordingly, Cargill is liable under this provision only if 


the Site contains Cargill’s hazardous substances. 


Count II is a contribution claim under Section 113(f)(3)(B) of CERCLA.  Although 


contribution actions arise under Section 113, CERCLA Section 107 provides the basis and the 
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elements of a cost recovery claim and lists the parties who are liable.  United States v. Atlas 


Lederer Co., 282 F. Supp.2d 687, 693 (S.D. Ohio 2001).  Consequently, one must look to 


Section 107 for this information in Section 113(f) contribution actions.  Id.  Therefore, Cargill is 


liable under Count II only if its hazardous substances are at the Site.   


Count III alleges that the Plaintiffs unjustly enriched Cargill under Ohio common law by 


paying Cargill’s share of response costs resulting from Cargill’s “hazardous substances” at the 


Site.  Compl., ¶¶ 116-17.  Like Counts I and II, Count III fails unless Cargill’s hazardous 


substances are at the Site.   


Count IV seeks a declaratory judgment that Cargill is liable for future costs under 


Sections 107(a) and 113(f)(3)(B).  Consequently, Count IV relies on the same elements as 


Counts I and II, and requires Plaintiffs to prove that the Site contains hazardous substances from 


Cargill.  


Because Plaintiffs have a claim against Cargill only if the Site contains hazardous 


substances from Cargill, Plaintiffs’ lawsuit against Cargill fails.  Notwithstanding Plaintiffs’ 


conclusory allegations, there is no evidence that Cargill arranged for the disposal, treatment, or 


transportation of any hazardous substances to the Site.   


Cargill’s only facility or operation located in and around Dayton is a corn mill that 


processes yellow corn into food products for people and animals.  Cargill’s Partial Response to 


Plaintiffs’ First Set of Interrogatories, p. 2, Answer to Int. 1 (Exh. B).  Cargill has no information 


indicating that any waste from the Dayton corn mill, or any other Cargill facility, was delivered 


to the Site.  Cargill’s Second Response to Plaintiffs’ First Set of Interrogatories, pp. 11 and 14, 


Answers to Ints. 7 and 12 (Exh. A).   


Immediately following the parties’ exchange of initial disclosures in Hobart I, Cargill 


served a set of interrogatories and its first request for production of documents on Plaintiffs to 
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discover the basis for Plaintiffs’ claims against Cargill.  Cargill’s Requests for Production Nos. 1 


through 7 requested all records related to Plaintiffs’ claims against Cargill.  Exh. C, pp. 2-5.  In 


response to these requests, Plaintiffs listed four records from their Initial Disclosures, consisting 


of five pages, in their response to Request for Production No. 1.  Id., p. 3.  This response also 


was incorporated by reference into the Plaintiffs’ responses to document requests 2 through 7.  


Id., pp. 4-5. 


In response to Cargill’s first interrogatory, requesting all information providing the 


evidentiary basis for Plaintiffs’ claims that Cargill waste went to the Site, the Plaintiffs stated: 


Pursuant to Federal Rule of Civil Procedure 33(d), Plaintiffs 
incorporate by reference the documents that have been produced to 
Cargill, Inc. to date, including but not limited to the documents 
identified in Plaintiffs’ response to Cargill, Inc.’s Request for 
Production No. 1.  Plaintiffs further respond that discovery regarding 
the responsibility and activities attributed to each of the Defendants is 
ongoing. 
 


Exh. D, p. 3.  Accordingly, Plaintiffs’ interrogatory answer identified and incorporated by 


reference the same four records that were listed in their response to Cargill’s first request for 


production.  Exh. C, p. 3; Exh. E, SDD_00203 through SDD_00207.  But none of these records 


contains any evidence, or even any allegations, that Cargill waste went to the Site.  


Document 1:  The earliest record, a 1979 memorandum, contends that Cargill gave 


sludge to “waste scavengers that dump it indiscriminately in ditches, along fence lines, etc.”  


Exh. E, SDD-00207.  The memorandum’s author suggested that the memorandum’s recipient 


contact the Preble County Health Department for more details on the latest dumping incident.  


While Cargill does not condone dumping by persons who accept Cargill byproducts under the 


pretense of recycling them, nothing in this memorandum indicates that these persons took any 


materials to the Site.  In fact, the Site is located in Moraine, Ohio.  See Exh. E, SDD_0023.  Also 


see the Second Amended Complaint, ¶ 2.  The Court may take judicial notice that Moraine is in 
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Montgomery County, not Preble County.  Consequently, the incident referenced in this 


memorandum, if it even happened, did not occur at the Site.   


Document 2:  A 1980 letter from the Montgomery County Health Department informed 


Peerless Transportation Company that it was allowed to take Cargill fly ash to any of five 


landfills, including the Site, which were licensed to receive that material.  Exh. E, SDD_00203 - 


SDD_00204.  However, the memorandum does not indicate that Peerless actually took Cargill’s 


fly ash to the Site.  The mere unproven potential of past disposal cannot suffice to show that 


Plaintiffs’ claims against Cargill are justifiable. 


Documents 3 & 4:  A January 14, 1983 letter authored by Ohio EPA describes a 


complaint from “Mel Levy, Manager, Valley Asphalt Company, 1901 Dryden Road” about 


Cargill “organic waste” allegedly “dumped on property near his headquarters off Dryden Road.”  


Exh. E, SDD_00206.  A follow-up Ohio EPA memorandum on January 19, 1983 indicated that 


the material had been deposited “off 1901 Dryden Road.”  Exh. E, SDD_00205.  However, the 


memorandum does not identify what property “near his headquarters off Dryden Road” was the 


materials’ repository.   


Cargill has no evidence that Mr. Levy’s complaint was truthful or that Cargill’s waste 


was deposited near Dryden Road.  Nevertheless, even if the Ohio EPA memoranda are accurate, 


they do not indicate that Cargill’s waste went to the Site.  As stated in Ohio EPA’s records, the 


organic product was deposited only “near” Valley Asphalt’s headquarters “off” 1901 Dryden 


Road.  Thus, even if 1901 Dryden Road is part of the Site, the memorandum does not indicate 


that the organic product was at the Site.  Accordingly, even if the statements of this 


memorandum were not inadmissible hearsay, they would still not prove that Cargill waste went 


to the Site. 
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Moreover, the deposited material was not sludge, but a beneficial “organic” “by-product 


for reuse” that was subsequently removed.  Exh. E, SDD_00205, SDD_00206.  If the material 


originated from Cargill’s corn mill, which processes corn into food products (Exh. B, p. 2), the 


deposited (and then removed) organic byproduct was most likely an innocuous vegetative 


product.  Certainly, there is no evidence that these useful byproducts were hazardous substances.  


And even if Cargill materials had been taken to the Site on this occasion, they are long gone. 


Furthermore, these four records, and the statements therein, constitute inadmissible 


double or triple hearsay that may not be considered in summary judgment as evidence of 


Cargill’s liability.  The 1979 memorandum contains unsworn double (at least) hearsay written by 


one person who apparently was paraphrasing unidentified information from the Preble County 


Health Department and unidentified people in the “industrial waste section.”  Exh. E, 


SDD_00207.  The 1980 memorandum is also unsworn double hearsay, citing unidentified 


information from unidentified sources speculating that Peerless planned to transport Cargill fly 


ash.  Exh. E, SDD_00203.  Similarly, the two 1983 records are based on hearsay from a 


complaint by a Mr. Levy, who may not have even talked to the documents’ author (SDD_00206 


represents that “[w]e” received a complaint).  Exh. E, SDD_00205 - SDD_00206.  None of these 


records indicate that their authors verified that the dumped waste actually came from Cargill.  


Therefore, even if these four records contained evidence that Cargill’s waste went to the Site, 


these records are neither admissible nor reliable.   


In summary, none of the four identified records indicate that hazardous substances from 


Cargill, or even Cargill waste of any nature, has ever been taken to South Dayton Landfill.1  


Plaintiffs’ claims against Cargill amount to nothing more than speculation that, if some Cargill 


                                                        
1 In Hobart I, the Plaintiffs also attached a declaration from Deborah Grillot-Cornett to their opposition to Cargill’s 
Motion for Summary Judgment in an attempt to save their claims.  Because this declaration also failed to support 
their claims, Cargill will address this document only if the Plaintiffs inadvisably use it again.   
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waste was disposed of somewhere in Preble County or Montgomery County, then Cargill waste 


might have gone to the Site.  But the Plaintiffs may not rely on statements that are “fanciful, 


frivolous, gauzy, spurious, irrelevant, gossamer inferences, conjectural, speculative, nor merely 


suspicions.”  Contemporary Mission, 648 F.2d at 107, quoting 6 J. Moore, Federal Practice P 


56.15(3) at 56-486 to 56-487.  While the “mere existence of a scintilla of evidence” in support of 


the non-moving party's position is insufficient to avoid summary judgment (Liberty Lobby, 477 


U.S. at 252), the Plaintiffs have not even produced a scintilla of evidence that Cargill’s waste 


went to the Site.  No jury reviewing the four records on which Plaintiffs rely would reasonably 


conclude that Cargill’s wastes have been delivered to the Site.  Cf. Liberty Lobby, 477 U.S. at 


249 (observing that a court’s standard for issuing summary judgment is “very close” to the 


directed verdict standard for the “reasonable jury”).  Consequently, Cargill is entitled to 


judgment against Plaintiffs’ claims. 


After more than two years of litigation, Plaintiffs identified four records as the purported 


basis for their claims, and no more.  As detailed above, those records are not nearly enough for 


Plaintiffs’ claims to survive summary judgment, because they do not demonstrate that waste of 


any kind – let alone hazardous waste – from Cargill was ever taken to South Dayton Landfill.   


B. Plaintiffs Have Had More Than Sufficient Time And Opportunity To Engage 
In Discovery Against Cargill, And Found Nothing. 


 
Nor can Plaintiffs avoid summary judgment by contending they need more discovery to 


find evidence against Cargill.  The Plaintiffs were required by Rule 11(b)(3) of the Federal Rules 


of Civil Procedure to possess facts to support their lawsuit before filing the Complaint, and were 


required to allege such facts in the complaint pursuant to Twomby and Iqbal.  Plaintiffs have 


done neither.  Having failed to set forth any supporting facts in the Complaint, the Plaintiffs have 


no discovery rights to fish for such facts.  Iqbal, 556 U.S. at 686.   
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Moreover, Plaintiffs had over two years of Hobart I litigation in which to find evidence 


against Cargill.  They found none, because there is nothing to find.  Plaintiffs forced Cargill to 


endure two years of litigation expenses in Hobart I for a lawsuit that never should have been 


filed against the company.  Now Plaintiffs wish to repeat this process.  And now is the time to 


end this litigation against Cargill.    


V. Conclusion 
 


Civil Rule 56 is designed to enable unjustly accused defendants such as Cargill to avoid 


further expense by terminating the meritless claims against them.  For the reasons described 


above, Cargill is entitled to summary judgment on all of Plaintiffs’ claims against Cargill.  


Cargill requests that the Court rule in its favor on both of the grounds for summary judgment 


described above.  


Respectfully submitted, 


Cargill, Incorporated 


 
/s/ Jack A. Van Kley   
Jack A. Van Kley (0016961) 
Trial Attorney for Defendant Cargill, Inc. 
Van Kley & Walker LLC 
132 Northwoods Blvd., Suite C-1 
Columbus, Ohio 43235 
Telephone: 614-431-8900 
Facsimile:  614-431-8905 
Email: jvankley@vankleywalker.com 
 
Christopher A. Walker (0040696) 
Van Kley & Walker LLC 
137 N. Main St., Suite 316 
Dayton, Ohio 45402 
Telephone: 937-226-9000 
Facsimile:  937-226-9002 
Email: cwalker@vankleywalker.com  
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CERTIFICATE OF SERVICE 


 


I hereby certify that, on June 13, 2013, I electronically filed the foregoing with the Clerk 


of the Court using the CM/ECF system, which will send notification of such filing to all counsel 


registered to receive such service.  Parties may access this filing through the Court’s electronic 


filing system. 


 
/s/ Jack A. Van Kley      
Jack A. Van Kley (0016961) 
Trial Attorney for Defendant Cargill, Inc. 
Van Kley & Walker LLC 
132 Northwoods Blvd., Suite C-1 
Columbus, Ohio 43235 
Telephone: 614-431-8900 
Facsimile:  614-431-8905 
Email: jvankley@vankleywalker.com 
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U.S. EPA REGION 5 
MONTGOMERY COUNTY 


DAYTON 


Congressional District # 08


You are here: EPA Home About Region 5 Superfund National Priority List (NPL) Fact 
Sheets Ohio POWELL ROAD LANDFILL


POWELL ROAD LANDFILL
EPA ID# OHD000382663 
Last Updated: April, 2013


Site Description


The Powell Road Landfill site is a former gravel pit which was converted into a landfill in 
1959, and operated until 1984, under various owners. The current owner is SCA Services of 
Ohio, a subsidiary of Waste Management of North America, Inc. Commercial, industrial, and 
non-hazardous domestic wastes were disposed. Industrial wastes disposed include ink waste, 
paint sludge, strontium chromate and benzidine. The landfill ceased operation in 1984, and 
was partially capped. The area of waste disposal covers approximately 36 of the total 70 acre 
site, rising 30 to 40 feet above the surrounding terrain. It is bordered to the north by 
residential housing, to the east by an intermittent stream, to the west by wooded areas and 
to the south by wooded areas and the Great Miami River. The nearest residents are about 
200 feet north of the landfill on Powell Road. A residential area known as Eldorado Plat is 
immediately south of the Great Miami River to the south of the landfill. 980 people live 
nearby.


Site Responsibility


The site is being addressed through federal, state and potentially responsible parties actions.


Threats and Contaminants
Landfill gases are contaminated with methane and volatile organic compounds (VOCs) such 
as vinyl chloride, tetrachloroethene, 1,1-dichloroethane, 1,2-dichloroethane, benzene, 
chlorobenzene, ethyl benzene, xylene and toluene. Landfill leachate contains all of the VOCs 
in landfill gas plus numerous others, semi-VOCs including phenol, dichlorobenzene, methyl 
phenol, nitrobenzene, dibenzofuran and inorganic compounds such as lead, chromium, 
mercury, cadmium and arsenic. Surface and near-surface soils contain semi-VOCs such as 
benzo(a)pyrene, crysene, benzo(b, k)fluoranthene, pesticides such as DDT and 
polychlorinated biphenyls (PCBs - Aroclor 1016, 1254). The shallow and primary aquifers 
adjacent to the landfill contain VOCs such as 1,1-dichloroethane, 1,2-dichloroethene, 1,1,1-
trichloroethane, trichloroethene and vinyl chloride. A few area private wells have detected 
VOCs at low concentrations. 


Cleanup Progress


On November 12, 1987, an Administrative Order on Consent (AOC) was entered between the 
United States Environmental Protection Agency (EPA), the Ohio Environmental Protection 
Agency, and SCA Services of Ohio, Incorporated (SCA). This AOC required SCA to conduct a 
Remedial Investigation/Feasibility Study (RI/FS). Based on the RI/FS, EPA issued a Record of 
Decision (ROD) on September 30, 1993, selecting cleanup actions including: institutional 
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controls; an improved landfill cap; excavation and consolidation of contaminated soils under 
the landfill cap; ground water monitoring; storm water/flood controls; active landfill gas 
collection and treatment with a flare; shallow groundwater pump and treatment; leachate 
extraction and treatment.  


Data from 1983 through 1995, indicated that groundwater quality improved or remained 
constant since 1988. For this reason, an Explanation of Significant Difference (ESD) was 
signed in January 1997, providing for delay of construction of the groundwater pump and 
treatment system until future groundwater trends are evaluated. A second ESD was signed in 
1997, to allow for treatment of leachate offsite at a Publicly Owned Treatment Works 
(POTW), pending POTW approval.  


Remedial Action Consent Decree negotiations unsucessfully terminated in February 1998. A 
Unilateral Administrative Order (UAO) was issued to potenially responsible parties (PRPs) in 
May 1998. Under this UAO, the PRPs completed construction of the ROD remedy in January 
2000. 


Landfill gas/leachate collection/treatment and groundwater monitoring will be required for 
the long term (30+ years). Implementation of the groundwater treatment system will be 
contigent upon ground water monitoring results. A five year review was signed on August 5, 
2003. The remedy was found to be effective as it is being implemented.


A second five Year Review was signed on July 30, 2008.  The remedy was found to be 
effective in the as it is being implemented.  Institutional Controls are being evaluated to 
determine their effectiveness for the long-term stewardship of the remedy.


The PRP submitted an IC workplan September 2008 and the final workpan was approved in 
December 2008.  The environmental covenant was recorded in Montgomery County Ohio on 
September 29, 2010.


On January 6, 2011 the Sitewide Ready-for-Anticipated Use (SWRAU) was signed.  


Waste Management of Ohio (the RP) continues to implement the remedy.  The next Five Year 
Review is due in July 2013.


Success Story
No digital information is available for this section. 


Community Involvement
No digital information is available for this section. 


Congressional Interest
No digital information is available for this section. 


Property Reuse
No digital information is available for this section. 


Contacts
Remedial Project Manager, U.S. EPA  
Pamela Molitor (molitor.pamela@epa.gov) 
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(312) 886-3543 
 
Community Involvement Coordinator, U.S. EPA  
Susan Pastor 
(312) 353-1325 
 


Aliases
POWELL ROAD LDFL 
SCA SERV INC 


 


Site Profile Information
This profile provides you with information on EPA's cleanup progress at this Superfund site.  


http://www.epa.gov/R5Super/npl/ohio/OHD000382663.html
Last updated on Thursday, June 13, 2013


Page 3 of 3OHD000382663, NPL Fact Sheet | Region 5 Superfund | US EPA


7/25/2013http://www.epa.gov/R5Super/npl/ohio/OHD000382663.html


EXHIBIT H
Case: 3:13-cv-00115-WHR Doc #: 139-3 Filed: 07/25/13 Page: 3 of 3  PAGEID #: 1329












Case: 3:13-cv-00115-WHR Doc #: 106-3 Filed: 06/13/13 Page: 1 of 7  PAGEID #: 902







Case: 3:13-cv-00115-WHR Doc #: 106-3 Filed: 06/13/13 Page: 2 of 7  PAGEID #: 903







Case: 3:13-cv-00115-WHR Doc #: 106-3 Filed: 06/13/13 Page: 3 of 7  PAGEID #: 904







Case: 3:13-cv-00115-WHR Doc #: 106-3 Filed: 06/13/13 Page: 4 of 7  PAGEID #: 905







Case: 3:13-cv-00115-WHR Doc #: 106-3 Filed: 06/13/13 Page: 5 of 7  PAGEID #: 906







Case: 3:13-cv-00115-WHR Doc #: 106-3 Filed: 06/13/13 Page: 6 of 7  PAGEID #: 907







Case: 3:13-cv-00115-WHR Doc #: 106-3 Filed: 06/13/13 Page: 7 of 7  PAGEID #: 908








Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 1 of 19  PAGEID #: 1093



ecarter

Typewritten Text

EXHIBIT I







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 2 of 19  PAGEID #: 1094







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 3 of 19  PAGEID #: 1095







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 4 of 19  PAGEID #: 1096







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 5 of 19  PAGEID #: 1097







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 6 of 19  PAGEID #: 1098







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 7 of 19  PAGEID #: 1099







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 8 of 19  PAGEID #: 1100







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 9 of 19  PAGEID #: 1101







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 10 of 19  PAGEID #: 1102







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 11 of 19  PAGEID #: 1103







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 12 of 19  PAGEID #: 1104







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 13 of 19  PAGEID #: 1105







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 14 of 19  PAGEID #: 1106







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 15 of 19  PAGEID #: 1107







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 16 of 19  PAGEID #: 1108







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 17 of 19  PAGEID #: 1109







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 18 of 19  PAGEID #: 1110







Case: 3:13-cv-00115-WHR Doc #: 124-9 Filed: 07/08/13 Page: 19 of 19  PAGEID #: 1111





		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		1901 Dryden Rd. Maps.pdf

		Cover Letter

		Vapor Intrusion Investigation Work Plan—South Dayton Dump and Landfill Site Moraine, Ohio, As Modified by USEPA

		Disclaimer Page

		TABLE OF CONTENTS

		LIST OF FIGURES

		LIST OF TABLES

		LIST OF APPENDICES

		1 INTRODUCTION

		1.1 BACKGOUND INFORMATION 

		1.2 DISPUTE RESOLUTION AGREEMENT

		1.3 PURPOSE AND SCOPE

		1.4 VAPOR INTRUSION GUIDANCE

		1.5 WORK PLAN ORGANIZATION



		2 CONCEPTUAL SITE MODELS FOR VI STUDY BUILDINGS

		2.1 PARCEL 3207 - GLOBE EQUIPMENT

		2.1.1 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 1

		2.1.2 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 2



		2.2 PARCEL 3253

		2.2.1 PARCEL 3253 - HOUSE, BUILDING 1

		2.2.2 PARCEL 3253 - GARAGE, BUILDING 2



		2.3 PARCEL 3254 - MIDDLETON TRUCKING BUILDING 1

		2.4 PARCEL 4610

		2.4.1 PARCEL 4610 - ARA TRUCKING BUILDING 1

		2.4.2 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING B

		2.4.3 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING C

		2.4.4 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING D

		2.4.5 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING E



		2.5 PARCEL 5054 - VALLEY ASPHALT

		2.5.1 PARCEL 5054 - VALLEY ASPHALT BUILDING 1

		2.5.2 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 2

		2.5.3 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 3

		2.5.4 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 4

		2.5.5 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 5

		2.5.6 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 6

		2.5.7 PARCEL 5054, BUILDING 7

		2.5.8 PARCEL 5054, MURPHY’S PLUMBING BUILDING MP



		2.6 PARCEL 5171 - B&G TRUCKING

		2.6.1 PARCEL 5171 - B&G TRUCKING BUILDING 1

		2.6.2 PARCEL 5171 - B&G TRUCKING BUILDING 2

		2.6.3 PARCEL 5171 - B&G TRUCKING BUILDING 3

		2.6.4 PARCEL 5171, BUILDING 4



		2.7 PARCEL 5172

		2.7.1 PARCEL 5172 - S&J PRECISION AND OVERSTREET PAINTING BUILDING 1

		2.7.2 PARCEL 5172 - FORMER A-EVANS AIR FILTER SERVICE BUILDING 2

		2.7.3 PARCEL 5172 – BUILDING 3



		2.8 PARCEL 5173 - SIM TRAINER BUILDING 1

		2.9 PARCEL 5174 - COMMAND ROOFING BUILDING 1

		2.10 PARCEL 5175 - FORMER ALLIANCE EQUIPMENT AND SUPPLY BUILDING 1



		3 DATA QUALITY OBJECTIVES

		Step 1: State the Problem

		Step 2: Identify the Goals of the Study

		Step 3: Identify Information Inputs

		Step 4: Identify the boundaries of the Study

		Step 5: Develop the Analytic Approach

		Step 6: Specify Performance or Acceptance Criteria

		Step 7: Develop the Plan for Obtaining Data



		4 PROPOSED SAMPLING ACTIVITIES

		4.1 SAMPLING LOCATIONS

		4.2 SAMPLING PROCEDURES

		4.2.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION AND SAMPLING

		4.2.1.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION

		4.2.1.2  SUB-SLAB SOIL VAPOR PROBE PURGING AND LEAK CHECKING

		4.2.1.3 SUB-SLAB SOIL VAPOR PROBE SAMPLING FOR METHANE

		4.2.1.4 SUB-SLAB SOIL VAPOR SAMPLING FOR VOCs 



		4.2.2 INDOOR AIR SAMPLING FOR VOCs 

		4.2.3 INDOOR AND CRAWL SPACE AIR SAMPLING FOR METHANE

		4.2.4 OUTDOOR SAMPLING FOR VOCs 

		4.2.5 QUALITY ASSURANCE/QUALITY CONTROL SAMPLES

		4.2.6 SAMPLE ANALYSIS





		5 DATA EVALUATION AND REPORTING

		5.1 DATA VALIDATION

		5.2 SCREENING LEVELS

		5.2.1 VOC SCREENING LEVELS

		5.2.2 METHANE SCREENING LEVELS



		5.3 DATA EVALUATION

		5.4 DECISION RULES

		5.4.1 DECISION RULES FOR VOC ANALYTICAL RESULTS

		5.4.2 DECISION RULES FOR METHANE ANALYTICAL RESULTS



		5.5 REPORTING



		6 SCHEDULE

		7 REFERENCES

		Figures

		Tables

		Appendices





		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		fig 3.pdf

		Cover Letter

		Vapor Intrusion Investigation Work Plan—South Dayton Dump and Landfill Site Moraine, Ohio, As Modified by USEPA

		Disclaimer Page

		TABLE OF CONTENTS

		LIST OF FIGURES

		LIST OF TABLES

		LIST OF APPENDICES

		1 INTRODUCTION

		1.1 BACKGOUND INFORMATION 

		1.2 DISPUTE RESOLUTION AGREEMENT

		1.3 PURPOSE AND SCOPE

		1.4 VAPOR INTRUSION GUIDANCE

		1.5 WORK PLAN ORGANIZATION



		2 CONCEPTUAL SITE MODELS FOR VI STUDY BUILDINGS

		2.1 PARCEL 3207 - GLOBE EQUIPMENT

		2.1.1 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 1

		2.1.2 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 2



		2.2 PARCEL 3253

		2.2.1 PARCEL 3253 - HOUSE, BUILDING 1

		2.2.2 PARCEL 3253 - GARAGE, BUILDING 2



		2.3 PARCEL 3254 - MIDDLETON TRUCKING BUILDING 1

		2.4 PARCEL 4610

		2.4.1 PARCEL 4610 - ARA TRUCKING BUILDING 1

		2.4.2 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING B

		2.4.3 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING C

		2.4.4 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING D

		2.4.5 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING E



		2.5 PARCEL 5054 - VALLEY ASPHALT

		2.5.1 PARCEL 5054 - VALLEY ASPHALT BUILDING 1

		2.5.2 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 2

		2.5.3 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 3

		2.5.4 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 4

		2.5.5 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 5

		2.5.6 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 6

		2.5.7 PARCEL 5054, BUILDING 7

		2.5.8 PARCEL 5054, MURPHY’S PLUMBING BUILDING MP



		2.6 PARCEL 5171 - B&G TRUCKING

		2.6.1 PARCEL 5171 - B&G TRUCKING BUILDING 1

		2.6.2 PARCEL 5171 - B&G TRUCKING BUILDING 2

		2.6.3 PARCEL 5171 - B&G TRUCKING BUILDING 3

		2.6.4 PARCEL 5171, BUILDING 4



		2.7 PARCEL 5172

		2.7.1 PARCEL 5172 - S&J PRECISION AND OVERSTREET PAINTING BUILDING 1

		2.7.2 PARCEL 5172 - FORMER A-EVANS AIR FILTER SERVICE BUILDING 2

		2.7.3 PARCEL 5172 – BUILDING 3



		2.8 PARCEL 5173 - SIM TRAINER BUILDING 1

		2.9 PARCEL 5174 - COMMAND ROOFING BUILDING 1

		2.10 PARCEL 5175 - FORMER ALLIANCE EQUIPMENT AND SUPPLY BUILDING 1



		3 DATA QUALITY OBJECTIVES

		Step 1: State the Problem

		Step 2: Identify the Goals of the Study

		Step 3: Identify Information Inputs

		Step 4: Identify the boundaries of the Study

		Step 5: Develop the Analytic Approach

		Step 6: Specify Performance or Acceptance Criteria

		Step 7: Develop the Plan for Obtaining Data



		4 PROPOSED SAMPLING ACTIVITIES

		4.1 SAMPLING LOCATIONS

		4.2 SAMPLING PROCEDURES

		4.2.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION AND SAMPLING

		4.2.1.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION

		4.2.1.2  SUB-SLAB SOIL VAPOR PROBE PURGING AND LEAK CHECKING

		4.2.1.3 SUB-SLAB SOIL VAPOR PROBE SAMPLING FOR METHANE

		4.2.1.4 SUB-SLAB SOIL VAPOR SAMPLING FOR VOCs 



		4.2.2 INDOOR AIR SAMPLING FOR VOCs 

		4.2.3 INDOOR AND CRAWL SPACE AIR SAMPLING FOR METHANE

		4.2.4 OUTDOOR SAMPLING FOR VOCs 

		4.2.5 QUALITY ASSURANCE/QUALITY CONTROL SAMPLES

		4.2.6 SAMPLE ANALYSIS





		5 DATA EVALUATION AND REPORTING

		5.1 DATA VALIDATION

		5.2 SCREENING LEVELS

		5.2.1 VOC SCREENING LEVELS

		5.2.2 METHANE SCREENING LEVELS



		5.3 DATA EVALUATION

		5.4 DECISION RULES

		5.4.1 DECISION RULES FOR VOC ANALYTICAL RESULTS

		5.4.2 DECISION RULES FOR METHANE ANALYTICAL RESULTS



		5.5 REPORTING



		6 SCHEDULE

		7 REFERENCES

		Figures

		Tables

		Appendices





		Blank Page










EXHIBIT I
Case: 3:13-cv-00115-WHR Doc #: 139-4 Filed: 07/25/13 Page: 1 of 2  PAGEID #: 1330







EXHIBIT I
Case: 3:13-cv-00115-WHR Doc #: 139-4 Filed: 07/25/13 Page: 2 of 2  PAGEID #: 1331












Case: 3:13-cv-00115-WHR Doc #: 106-4 Filed: 06/13/13 Page: 1 of 6  PAGEID #: 909







Case: 3:13-cv-00115-WHR Doc #: 106-4 Filed: 06/13/13 Page: 2 of 6  PAGEID #: 910







Case: 3:13-cv-00115-WHR Doc #: 106-4 Filed: 06/13/13 Page: 3 of 6  PAGEID #: 911







Case: 3:13-cv-00115-WHR Doc #: 106-4 Filed: 06/13/13 Page: 4 of 6  PAGEID #: 912







Case: 3:13-cv-00115-WHR Doc #: 106-4 Filed: 06/13/13 Page: 5 of 6  PAGEID #: 913







Case: 3:13-cv-00115-WHR Doc #: 106-4 Filed: 06/13/13 Page: 6 of 6  PAGEID #: 914








Case: 3:13-cv-00115-WHR Doc #: 124-10 Filed: 07/08/13 Page: 1 of 3  PAGEID #: 1112



ecarter

Typewritten Text

EXHIBIT J







Case: 3:13-cv-00115-WHR Doc #: 124-10 Filed: 07/08/13 Page: 2 of 3  PAGEID #: 1113







Case: 3:13-cv-00115-WHR Doc #: 124-10 Filed: 07/08/13 Page: 3 of 3  PAGEID #: 1114





		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		1901 Dryden Rd. Maps.pdf

		Cover Letter

		Vapor Intrusion Investigation Work Plan—South Dayton Dump and Landfill Site Moraine, Ohio, As Modified by USEPA

		Disclaimer Page

		TABLE OF CONTENTS

		LIST OF FIGURES

		LIST OF TABLES

		LIST OF APPENDICES

		1 INTRODUCTION

		1.1 BACKGOUND INFORMATION 

		1.2 DISPUTE RESOLUTION AGREEMENT

		1.3 PURPOSE AND SCOPE

		1.4 VAPOR INTRUSION GUIDANCE

		1.5 WORK PLAN ORGANIZATION



		2 CONCEPTUAL SITE MODELS FOR VI STUDY BUILDINGS

		2.1 PARCEL 3207 - GLOBE EQUIPMENT

		2.1.1 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 1

		2.1.2 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 2



		2.2 PARCEL 3253

		2.2.1 PARCEL 3253 - HOUSE, BUILDING 1

		2.2.2 PARCEL 3253 - GARAGE, BUILDING 2



		2.3 PARCEL 3254 - MIDDLETON TRUCKING BUILDING 1

		2.4 PARCEL 4610

		2.4.1 PARCEL 4610 - ARA TRUCKING BUILDING 1

		2.4.2 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING B

		2.4.3 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING C

		2.4.4 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING D

		2.4.5 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING E



		2.5 PARCEL 5054 - VALLEY ASPHALT

		2.5.1 PARCEL 5054 - VALLEY ASPHALT BUILDING 1

		2.5.2 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 2

		2.5.3 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 3

		2.5.4 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 4

		2.5.5 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 5

		2.5.6 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 6

		2.5.7 PARCEL 5054, BUILDING 7

		2.5.8 PARCEL 5054, MURPHY’S PLUMBING BUILDING MP



		2.6 PARCEL 5171 - B&G TRUCKING

		2.6.1 PARCEL 5171 - B&G TRUCKING BUILDING 1

		2.6.2 PARCEL 5171 - B&G TRUCKING BUILDING 2

		2.6.3 PARCEL 5171 - B&G TRUCKING BUILDING 3

		2.6.4 PARCEL 5171, BUILDING 4



		2.7 PARCEL 5172

		2.7.1 PARCEL 5172 - S&J PRECISION AND OVERSTREET PAINTING BUILDING 1

		2.7.2 PARCEL 5172 - FORMER A-EVANS AIR FILTER SERVICE BUILDING 2

		2.7.3 PARCEL 5172 – BUILDING 3



		2.8 PARCEL 5173 - SIM TRAINER BUILDING 1

		2.9 PARCEL 5174 - COMMAND ROOFING BUILDING 1

		2.10 PARCEL 5175 - FORMER ALLIANCE EQUIPMENT AND SUPPLY BUILDING 1



		3 DATA QUALITY OBJECTIVES

		Step 1: State the Problem

		Step 2: Identify the Goals of the Study

		Step 3: Identify Information Inputs

		Step 4: Identify the boundaries of the Study

		Step 5: Develop the Analytic Approach

		Step 6: Specify Performance or Acceptance Criteria

		Step 7: Develop the Plan for Obtaining Data



		4 PROPOSED SAMPLING ACTIVITIES

		4.1 SAMPLING LOCATIONS

		4.2 SAMPLING PROCEDURES

		4.2.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION AND SAMPLING

		4.2.1.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION

		4.2.1.2  SUB-SLAB SOIL VAPOR PROBE PURGING AND LEAK CHECKING

		4.2.1.3 SUB-SLAB SOIL VAPOR PROBE SAMPLING FOR METHANE

		4.2.1.4 SUB-SLAB SOIL VAPOR SAMPLING FOR VOCs 



		4.2.2 INDOOR AIR SAMPLING FOR VOCs 

		4.2.3 INDOOR AND CRAWL SPACE AIR SAMPLING FOR METHANE

		4.2.4 OUTDOOR SAMPLING FOR VOCs 

		4.2.5 QUALITY ASSURANCE/QUALITY CONTROL SAMPLES

		4.2.6 SAMPLE ANALYSIS





		5 DATA EVALUATION AND REPORTING

		5.1 DATA VALIDATION

		5.2 SCREENING LEVELS

		5.2.1 VOC SCREENING LEVELS

		5.2.2 METHANE SCREENING LEVELS



		5.3 DATA EVALUATION

		5.4 DECISION RULES

		5.4.1 DECISION RULES FOR VOC ANALYTICAL RESULTS

		5.4.2 DECISION RULES FOR METHANE ANALYTICAL RESULTS



		5.5 REPORTING



		6 SCHEDULE

		7 REFERENCES

		Figures

		Tables

		Appendices





		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		fig 3.pdf

		Cover Letter

		Vapor Intrusion Investigation Work Plan—South Dayton Dump and Landfill Site Moraine, Ohio, As Modified by USEPA

		Disclaimer Page

		TABLE OF CONTENTS

		LIST OF FIGURES

		LIST OF TABLES

		LIST OF APPENDICES

		1 INTRODUCTION

		1.1 BACKGOUND INFORMATION 

		1.2 DISPUTE RESOLUTION AGREEMENT

		1.3 PURPOSE AND SCOPE

		1.4 VAPOR INTRUSION GUIDANCE

		1.5 WORK PLAN ORGANIZATION



		2 CONCEPTUAL SITE MODELS FOR VI STUDY BUILDINGS

		2.1 PARCEL 3207 - GLOBE EQUIPMENT

		2.1.1 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 1

		2.1.2 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 2



		2.2 PARCEL 3253

		2.2.1 PARCEL 3253 - HOUSE, BUILDING 1

		2.2.2 PARCEL 3253 - GARAGE, BUILDING 2



		2.3 PARCEL 3254 - MIDDLETON TRUCKING BUILDING 1

		2.4 PARCEL 4610

		2.4.1 PARCEL 4610 - ARA TRUCKING BUILDING 1

		2.4.2 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING B

		2.4.3 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING C

		2.4.4 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING D

		2.4.5 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING E



		2.5 PARCEL 5054 - VALLEY ASPHALT

		2.5.1 PARCEL 5054 - VALLEY ASPHALT BUILDING 1

		2.5.2 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 2

		2.5.3 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 3

		2.5.4 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 4

		2.5.5 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 5

		2.5.6 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 6

		2.5.7 PARCEL 5054, BUILDING 7

		2.5.8 PARCEL 5054, MURPHY’S PLUMBING BUILDING MP



		2.6 PARCEL 5171 - B&G TRUCKING

		2.6.1 PARCEL 5171 - B&G TRUCKING BUILDING 1

		2.6.2 PARCEL 5171 - B&G TRUCKING BUILDING 2

		2.6.3 PARCEL 5171 - B&G TRUCKING BUILDING 3

		2.6.4 PARCEL 5171, BUILDING 4



		2.7 PARCEL 5172

		2.7.1 PARCEL 5172 - S&J PRECISION AND OVERSTREET PAINTING BUILDING 1

		2.7.2 PARCEL 5172 - FORMER A-EVANS AIR FILTER SERVICE BUILDING 2

		2.7.3 PARCEL 5172 – BUILDING 3



		2.8 PARCEL 5173 - SIM TRAINER BUILDING 1

		2.9 PARCEL 5174 - COMMAND ROOFING BUILDING 1

		2.10 PARCEL 5175 - FORMER ALLIANCE EQUIPMENT AND SUPPLY BUILDING 1



		3 DATA QUALITY OBJECTIVES

		Step 1: State the Problem

		Step 2: Identify the Goals of the Study

		Step 3: Identify Information Inputs

		Step 4: Identify the boundaries of the Study

		Step 5: Develop the Analytic Approach

		Step 6: Specify Performance or Acceptance Criteria

		Step 7: Develop the Plan for Obtaining Data



		4 PROPOSED SAMPLING ACTIVITIES

		4.1 SAMPLING LOCATIONS

		4.2 SAMPLING PROCEDURES

		4.2.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION AND SAMPLING

		4.2.1.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION

		4.2.1.2  SUB-SLAB SOIL VAPOR PROBE PURGING AND LEAK CHECKING

		4.2.1.3 SUB-SLAB SOIL VAPOR PROBE SAMPLING FOR METHANE

		4.2.1.4 SUB-SLAB SOIL VAPOR SAMPLING FOR VOCs 



		4.2.2 INDOOR AIR SAMPLING FOR VOCs 

		4.2.3 INDOOR AND CRAWL SPACE AIR SAMPLING FOR METHANE

		4.2.4 OUTDOOR SAMPLING FOR VOCs 

		4.2.5 QUALITY ASSURANCE/QUALITY CONTROL SAMPLES

		4.2.6 SAMPLE ANALYSIS





		5 DATA EVALUATION AND REPORTING

		5.1 DATA VALIDATION

		5.2 SCREENING LEVELS

		5.2.1 VOC SCREENING LEVELS

		5.2.2 METHANE SCREENING LEVELS



		5.3 DATA EVALUATION

		5.4 DECISION RULES

		5.4.1 DECISION RULES FOR VOC ANALYTICAL RESULTS

		5.4.2 DECISION RULES FOR METHANE ANALYTICAL RESULTS



		5.5 REPORTING



		6 SCHEDULE

		7 REFERENCES

		Figures

		Tables

		Appendices





		Blank Page










EXHIBIT J
Case: 3:13-cv-00115-WHR Doc #: 139-5 Filed: 07/25/13 Page: 1 of 6  PAGEID #: 1332







EXHIBIT J
Case: 3:13-cv-00115-WHR Doc #: 139-5 Filed: 07/25/13 Page: 2 of 6  PAGEID #: 1333







EXHIBIT J
Case: 3:13-cv-00115-WHR Doc #: 139-5 Filed: 07/25/13 Page: 3 of 6  PAGEID #: 1334







EXHIBIT J
Case: 3:13-cv-00115-WHR Doc #: 139-5 Filed: 07/25/13 Page: 4 of 6  PAGEID #: 1335







EXHIBIT J
Case: 3:13-cv-00115-WHR Doc #: 139-5 Filed: 07/25/13 Page: 5 of 6  PAGEID #: 1336







EXHIBIT J
Case: 3:13-cv-00115-WHR Doc #: 139-5 Filed: 07/25/13 Page: 6 of 6  PAGEID #: 1337












Case: 3:13-cv-00115-WHR Doc #: 106-5 Filed: 06/13/13 Page: 1 of 6  PAGEID #: 915







Case: 3:13-cv-00115-WHR Doc #: 106-5 Filed: 06/13/13 Page: 2 of 6  PAGEID #: 916







Case: 3:13-cv-00115-WHR Doc #: 106-5 Filed: 06/13/13 Page: 3 of 6  PAGEID #: 917







Case: 3:13-cv-00115-WHR Doc #: 106-5 Filed: 06/13/13 Page: 4 of 6  PAGEID #: 918







Case: 3:13-cv-00115-WHR Doc #: 106-5 Filed: 06/13/13 Page: 5 of 6  PAGEID #: 919







Case: 3:13-cv-00115-WHR Doc #: 106-5 Filed: 06/13/13 Page: 6 of 6  PAGEID #: 920








Case: 3:13-cv-00115-WHR Doc #: 124-11 Filed: 07/08/13 Page: 1 of 4  PAGEID #: 1115



ecarter

Typewritten Text

EXHIBIT K







Deposition of Edward Grillot, taken April 24, 2012


www.cadyreporting.com
CADY REPORTING SERVICES, INC. - 216.861.9270


Page 1


       IN THE UNITED STATES DISTRICT COURT


            SOUTHERN DISTRICT OF OHIO


HOBART CORPORATION, et al., )


                            )


                Plaintiffs, )


                            )


   -vs-                     ) Case No. 3:10-CV-195


                            )


WASTE MANAGEMENT OF OHIO,   )


INC., et al.,               )


                            )


                Defendants. )


         DEPOSITION OF EDWARD GRILLOT taken by me,


Susan L. Bickert, a Certified Shorthand Reporter 


and Notary Public in and for the State of Ohio, at 


large, pursuant to the Federal Rules of Civil 


Procedure, as upon Direct Examination, at the 


offices of Thompson Hine, LLP, Austin Landing I, 


10050 Innovation Drive, Suite 400, Dayton, Ohio  


45342, on Tuesday, April 24, 2012, commencing at 


10:10 o'clock a.m. on behalf of the Plaintiffs.
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1           Q    All right.  And let me ask you, do 


2 you know of a company named Ohio Seal and Chemical?  


3 Does that sound familiar to you?


4           A    No.


5           Q    And just to make sure, Ottoson 


6 Solvents, O-T-T-O-S-O-N, Solvents, is that a 


7 familiar name to you?


8           A    (Indicating in the negative.)


9           Q    You've got to say out loud.


10           A    No.  I'm sorry.  No.


11           Q    How about Patterson Iron and Metal?


12           A    We just mentioned that.


13           Q    Yeah.  How about them as somebody 


14 that brought waste to the site?


15           A    See, they would come pick most of 


16 our containers up that we loaded metal in.  So I'm 


17 confused on what they would bring back.  So I don't 


18 know -- and I think they did have a steel -- a 


19 melting process also, but it's not -- I don't have 


20 it in my head right now.


21           Q    We may come back to them if we get a 


22 chance.


23           A    Okay.


24           Q    Let's keep going here.


25           What about a hauler named Peerless or 
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1 Peerless Transportation?


2           A    Peerless Mill?


3           Q    Peerless.


4           A    Peerless.  I remember that name.


5           Q    Maybe we'll come back to that one as 


6 well.  


7            Here's another company.  We're getting 


8 down to the end of the list, and we'll probably 


9 take a break as soon as I finish the list 'cause I 


10 know you're getting a little tired.


11           Sherwin-Williams?


12           A    Yeah, they were like Durel paint.  


13 Matter of fact, a lot of the paint that we used on 


14 the buildings came from Sherwin-Williams.


15           Q    Really?


16           A    Yeah.  We'd take gallon buckets, 


17 five-gallon buckets and put it in 55-gallon drums 


18 and mix it up.  Whatever color -- we had pink 


19 buildings one year, olive color next year.


20           Q    Let me ask this.  They were a 


21 customer of the South Dayton Dump and Landfill?


22           A    Mm-hmm.


23           Q    Answer the question.  Your answer is 


24 yes?


25           A    Yes.


Case: 3:13-cv-00115-WHR Doc #: 124-11 Filed: 07/08/13 Page: 4 of 4  PAGEID #: 1118





		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		1901 Dryden Rd. Maps.pdf

		Cover Letter

		Vapor Intrusion Investigation Work Plan—South Dayton Dump and Landfill Site Moraine, Ohio, As Modified by USEPA

		Disclaimer Page

		TABLE OF CONTENTS

		LIST OF FIGURES

		LIST OF TABLES

		LIST OF APPENDICES

		1 INTRODUCTION

		1.1 BACKGOUND INFORMATION 

		1.2 DISPUTE RESOLUTION AGREEMENT

		1.3 PURPOSE AND SCOPE

		1.4 VAPOR INTRUSION GUIDANCE

		1.5 WORK PLAN ORGANIZATION



		2 CONCEPTUAL SITE MODELS FOR VI STUDY BUILDINGS

		2.1 PARCEL 3207 - GLOBE EQUIPMENT

		2.1.1 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 1

		2.1.2 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 2



		2.2 PARCEL 3253

		2.2.1 PARCEL 3253 - HOUSE, BUILDING 1

		2.2.2 PARCEL 3253 - GARAGE, BUILDING 2



		2.3 PARCEL 3254 - MIDDLETON TRUCKING BUILDING 1

		2.4 PARCEL 4610

		2.4.1 PARCEL 4610 - ARA TRUCKING BUILDING 1

		2.4.2 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING B

		2.4.3 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING C

		2.4.4 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING D

		2.4.5 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING E



		2.5 PARCEL 5054 - VALLEY ASPHALT

		2.5.1 PARCEL 5054 - VALLEY ASPHALT BUILDING 1

		2.5.2 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 2

		2.5.3 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 3

		2.5.4 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 4

		2.5.5 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 5

		2.5.6 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 6

		2.5.7 PARCEL 5054, BUILDING 7

		2.5.8 PARCEL 5054, MURPHY’S PLUMBING BUILDING MP



		2.6 PARCEL 5171 - B&G TRUCKING

		2.6.1 PARCEL 5171 - B&G TRUCKING BUILDING 1

		2.6.2 PARCEL 5171 - B&G TRUCKING BUILDING 2

		2.6.3 PARCEL 5171 - B&G TRUCKING BUILDING 3

		2.6.4 PARCEL 5171, BUILDING 4



		2.7 PARCEL 5172

		2.7.1 PARCEL 5172 - S&J PRECISION AND OVERSTREET PAINTING BUILDING 1

		2.7.2 PARCEL 5172 - FORMER A-EVANS AIR FILTER SERVICE BUILDING 2

		2.7.3 PARCEL 5172 – BUILDING 3



		2.8 PARCEL 5173 - SIM TRAINER BUILDING 1

		2.9 PARCEL 5174 - COMMAND ROOFING BUILDING 1

		2.10 PARCEL 5175 - FORMER ALLIANCE EQUIPMENT AND SUPPLY BUILDING 1



		3 DATA QUALITY OBJECTIVES

		Step 1: State the Problem

		Step 2: Identify the Goals of the Study

		Step 3: Identify Information Inputs

		Step 4: Identify the boundaries of the Study

		Step 5: Develop the Analytic Approach

		Step 6: Specify Performance or Acceptance Criteria

		Step 7: Develop the Plan for Obtaining Data



		4 PROPOSED SAMPLING ACTIVITIES

		4.1 SAMPLING LOCATIONS

		4.2 SAMPLING PROCEDURES

		4.2.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION AND SAMPLING

		4.2.1.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION

		4.2.1.2  SUB-SLAB SOIL VAPOR PROBE PURGING AND LEAK CHECKING

		4.2.1.3 SUB-SLAB SOIL VAPOR PROBE SAMPLING FOR METHANE

		4.2.1.4 SUB-SLAB SOIL VAPOR SAMPLING FOR VOCs 



		4.2.2 INDOOR AIR SAMPLING FOR VOCs 

		4.2.3 INDOOR AND CRAWL SPACE AIR SAMPLING FOR METHANE

		4.2.4 OUTDOOR SAMPLING FOR VOCs 

		4.2.5 QUALITY ASSURANCE/QUALITY CONTROL SAMPLES

		4.2.6 SAMPLE ANALYSIS





		5 DATA EVALUATION AND REPORTING

		5.1 DATA VALIDATION

		5.2 SCREENING LEVELS

		5.2.1 VOC SCREENING LEVELS

		5.2.2 METHANE SCREENING LEVELS



		5.3 DATA EVALUATION

		5.4 DECISION RULES

		5.4.1 DECISION RULES FOR VOC ANALYTICAL RESULTS

		5.4.2 DECISION RULES FOR METHANE ANALYTICAL RESULTS



		5.5 REPORTING



		6 SCHEDULE

		7 REFERENCES

		Figures

		Tables

		Appendices





		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		fig 3.pdf

		Cover Letter

		Vapor Intrusion Investigation Work Plan—South Dayton Dump and Landfill Site Moraine, Ohio, As Modified by USEPA

		Disclaimer Page

		TABLE OF CONTENTS

		LIST OF FIGURES

		LIST OF TABLES

		LIST OF APPENDICES

		1 INTRODUCTION

		1.1 BACKGOUND INFORMATION 

		1.2 DISPUTE RESOLUTION AGREEMENT

		1.3 PURPOSE AND SCOPE

		1.4 VAPOR INTRUSION GUIDANCE

		1.5 WORK PLAN ORGANIZATION



		2 CONCEPTUAL SITE MODELS FOR VI STUDY BUILDINGS

		2.1 PARCEL 3207 - GLOBE EQUIPMENT

		2.1.1 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 1

		2.1.2 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 2



		2.2 PARCEL 3253

		2.2.1 PARCEL 3253 - HOUSE, BUILDING 1

		2.2.2 PARCEL 3253 - GARAGE, BUILDING 2



		2.3 PARCEL 3254 - MIDDLETON TRUCKING BUILDING 1

		2.4 PARCEL 4610

		2.4.1 PARCEL 4610 - ARA TRUCKING BUILDING 1

		2.4.2 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING B

		2.4.3 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING C

		2.4.4 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING D

		2.4.5 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING E



		2.5 PARCEL 5054 - VALLEY ASPHALT

		2.5.1 PARCEL 5054 - VALLEY ASPHALT BUILDING 1

		2.5.2 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 2

		2.5.3 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 3

		2.5.4 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 4

		2.5.5 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 5

		2.5.6 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 6

		2.5.7 PARCEL 5054, BUILDING 7

		2.5.8 PARCEL 5054, MURPHY’S PLUMBING BUILDING MP



		2.6 PARCEL 5171 - B&G TRUCKING

		2.6.1 PARCEL 5171 - B&G TRUCKING BUILDING 1

		2.6.2 PARCEL 5171 - B&G TRUCKING BUILDING 2

		2.6.3 PARCEL 5171 - B&G TRUCKING BUILDING 3

		2.6.4 PARCEL 5171, BUILDING 4



		2.7 PARCEL 5172

		2.7.1 PARCEL 5172 - S&J PRECISION AND OVERSTREET PAINTING BUILDING 1

		2.7.2 PARCEL 5172 - FORMER A-EVANS AIR FILTER SERVICE BUILDING 2

		2.7.3 PARCEL 5172 – BUILDING 3



		2.8 PARCEL 5173 - SIM TRAINER BUILDING 1

		2.9 PARCEL 5174 - COMMAND ROOFING BUILDING 1

		2.10 PARCEL 5175 - FORMER ALLIANCE EQUIPMENT AND SUPPLY BUILDING 1



		3 DATA QUALITY OBJECTIVES

		Step 1: State the Problem

		Step 2: Identify the Goals of the Study

		Step 3: Identify Information Inputs

		Step 4: Identify the boundaries of the Study

		Step 5: Develop the Analytic Approach

		Step 6: Specify Performance or Acceptance Criteria

		Step 7: Develop the Plan for Obtaining Data



		4 PROPOSED SAMPLING ACTIVITIES

		4.1 SAMPLING LOCATIONS

		4.2 SAMPLING PROCEDURES

		4.2.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION AND SAMPLING

		4.2.1.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION

		4.2.1.2  SUB-SLAB SOIL VAPOR PROBE PURGING AND LEAK CHECKING

		4.2.1.3 SUB-SLAB SOIL VAPOR PROBE SAMPLING FOR METHANE

		4.2.1.4 SUB-SLAB SOIL VAPOR SAMPLING FOR VOCs 



		4.2.2 INDOOR AIR SAMPLING FOR VOCs 

		4.2.3 INDOOR AND CRAWL SPACE AIR SAMPLING FOR METHANE

		4.2.4 OUTDOOR SAMPLING FOR VOCs 

		4.2.5 QUALITY ASSURANCE/QUALITY CONTROL SAMPLES

		4.2.6 SAMPLE ANALYSIS





		5 DATA EVALUATION AND REPORTING

		5.1 DATA VALIDATION

		5.2 SCREENING LEVELS

		5.2.1 VOC SCREENING LEVELS

		5.2.2 METHANE SCREENING LEVELS



		5.3 DATA EVALUATION

		5.4 DECISION RULES

		5.4.1 DECISION RULES FOR VOC ANALYTICAL RESULTS

		5.4.2 DECISION RULES FOR METHANE ANALYTICAL RESULTS



		5.5 REPORTING



		6 SCHEDULE

		7 REFERENCES

		Figures

		Tables

		Appendices





		Blank Page















































































































Case: 3:13-cv-00115-WHR Doc #: 124-1 Filed: 07/08/13 Page: 1 of 4  PAGEID #: 1029



ecarter

Typewritten Text

 EXHIBIT A



mwinne

Typewritten Text



mwinne

Typewritten Text



mwinne

Typewritten Text



mwinne

Typewritten Text







Case: 3:13-cv-00115-WHR Doc #: 124-1 Filed: 07/08/13 Page: 2 of 4  PAGEID #: 1030







Case: 3:13-cv-00115-WHR Doc #: 124-1 Filed: 07/08/13 Page: 3 of 4  PAGEID #: 1031







Case: 3:13-cv-00115-WHR Doc #: 124-1 Filed: 07/08/13 Page: 4 of 4  PAGEID #: 1032





		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		1901 Dryden Rd. Maps.pdf

		Cover Letter

		Vapor Intrusion Investigation Work Plan—South Dayton Dump and Landfill Site Moraine, Ohio, As Modified by USEPA

		Disclaimer Page

		TABLE OF CONTENTS

		LIST OF FIGURES

		LIST OF TABLES

		LIST OF APPENDICES

		1 INTRODUCTION

		1.1 BACKGOUND INFORMATION 

		1.2 DISPUTE RESOLUTION AGREEMENT

		1.3 PURPOSE AND SCOPE

		1.4 VAPOR INTRUSION GUIDANCE

		1.5 WORK PLAN ORGANIZATION



		2 CONCEPTUAL SITE MODELS FOR VI STUDY BUILDINGS

		2.1 PARCEL 3207 - GLOBE EQUIPMENT

		2.1.1 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 1

		2.1.2 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 2



		2.2 PARCEL 3253

		2.2.1 PARCEL 3253 - HOUSE, BUILDING 1

		2.2.2 PARCEL 3253 - GARAGE, BUILDING 2



		2.3 PARCEL 3254 - MIDDLETON TRUCKING BUILDING 1

		2.4 PARCEL 4610

		2.4.1 PARCEL 4610 - ARA TRUCKING BUILDING 1

		2.4.2 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING B

		2.4.3 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING C

		2.4.4 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING D

		2.4.5 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING E



		2.5 PARCEL 5054 - VALLEY ASPHALT

		2.5.1 PARCEL 5054 - VALLEY ASPHALT BUILDING 1

		2.5.2 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 2

		2.5.3 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 3

		2.5.4 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 4

		2.5.5 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 5

		2.5.6 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 6

		2.5.7 PARCEL 5054, BUILDING 7

		2.5.8 PARCEL 5054, MURPHY’S PLUMBING BUILDING MP



		2.6 PARCEL 5171 - B&G TRUCKING

		2.6.1 PARCEL 5171 - B&G TRUCKING BUILDING 1

		2.6.2 PARCEL 5171 - B&G TRUCKING BUILDING 2

		2.6.3 PARCEL 5171 - B&G TRUCKING BUILDING 3

		2.6.4 PARCEL 5171, BUILDING 4



		2.7 PARCEL 5172

		2.7.1 PARCEL 5172 - S&J PRECISION AND OVERSTREET PAINTING BUILDING 1

		2.7.2 PARCEL 5172 - FORMER A-EVANS AIR FILTER SERVICE BUILDING 2

		2.7.3 PARCEL 5172 – BUILDING 3



		2.8 PARCEL 5173 - SIM TRAINER BUILDING 1

		2.9 PARCEL 5174 - COMMAND ROOFING BUILDING 1

		2.10 PARCEL 5175 - FORMER ALLIANCE EQUIPMENT AND SUPPLY BUILDING 1



		3 DATA QUALITY OBJECTIVES

		Step 1: State the Problem

		Step 2: Identify the Goals of the Study

		Step 3: Identify Information Inputs

		Step 4: Identify the boundaries of the Study

		Step 5: Develop the Analytic Approach

		Step 6: Specify Performance or Acceptance Criteria

		Step 7: Develop the Plan for Obtaining Data



		4 PROPOSED SAMPLING ACTIVITIES

		4.1 SAMPLING LOCATIONS

		4.2 SAMPLING PROCEDURES

		4.2.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION AND SAMPLING

		4.2.1.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION

		4.2.1.2  SUB-SLAB SOIL VAPOR PROBE PURGING AND LEAK CHECKING

		4.2.1.3 SUB-SLAB SOIL VAPOR PROBE SAMPLING FOR METHANE

		4.2.1.4 SUB-SLAB SOIL VAPOR SAMPLING FOR VOCs 



		4.2.2 INDOOR AIR SAMPLING FOR VOCs 

		4.2.3 INDOOR AND CRAWL SPACE AIR SAMPLING FOR METHANE

		4.2.4 OUTDOOR SAMPLING FOR VOCs 

		4.2.5 QUALITY ASSURANCE/QUALITY CONTROL SAMPLES

		4.2.6 SAMPLE ANALYSIS





		5 DATA EVALUATION AND REPORTING

		5.1 DATA VALIDATION

		5.2 SCREENING LEVELS

		5.2.1 VOC SCREENING LEVELS

		5.2.2 METHANE SCREENING LEVELS



		5.3 DATA EVALUATION

		5.4 DECISION RULES

		5.4.1 DECISION RULES FOR VOC ANALYTICAL RESULTS

		5.4.2 DECISION RULES FOR METHANE ANALYTICAL RESULTS



		5.5 REPORTING



		6 SCHEDULE

		7 REFERENCES

		Figures

		Tables

		Appendices





		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		fig 3.pdf

		Cover Letter

		Vapor Intrusion Investigation Work Plan—South Dayton Dump and Landfill Site Moraine, Ohio, As Modified by USEPA

		Disclaimer Page

		TABLE OF CONTENTS

		LIST OF FIGURES

		LIST OF TABLES

		LIST OF APPENDICES

		1 INTRODUCTION

		1.1 BACKGOUND INFORMATION 

		1.2 DISPUTE RESOLUTION AGREEMENT

		1.3 PURPOSE AND SCOPE

		1.4 VAPOR INTRUSION GUIDANCE

		1.5 WORK PLAN ORGANIZATION



		2 CONCEPTUAL SITE MODELS FOR VI STUDY BUILDINGS

		2.1 PARCEL 3207 - GLOBE EQUIPMENT

		2.1.1 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 1

		2.1.2 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 2



		2.2 PARCEL 3253

		2.2.1 PARCEL 3253 - HOUSE, BUILDING 1

		2.2.2 PARCEL 3253 - GARAGE, BUILDING 2



		2.3 PARCEL 3254 - MIDDLETON TRUCKING BUILDING 1

		2.4 PARCEL 4610

		2.4.1 PARCEL 4610 - ARA TRUCKING BUILDING 1

		2.4.2 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING B

		2.4.3 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING C

		2.4.4 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING D

		2.4.5 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING E



		2.5 PARCEL 5054 - VALLEY ASPHALT

		2.5.1 PARCEL 5054 - VALLEY ASPHALT BUILDING 1

		2.5.2 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 2

		2.5.3 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 3

		2.5.4 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 4

		2.5.5 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 5

		2.5.6 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 6

		2.5.7 PARCEL 5054, BUILDING 7

		2.5.8 PARCEL 5054, MURPHY’S PLUMBING BUILDING MP



		2.6 PARCEL 5171 - B&G TRUCKING

		2.6.1 PARCEL 5171 - B&G TRUCKING BUILDING 1

		2.6.2 PARCEL 5171 - B&G TRUCKING BUILDING 2

		2.6.3 PARCEL 5171 - B&G TRUCKING BUILDING 3

		2.6.4 PARCEL 5171, BUILDING 4



		2.7 PARCEL 5172

		2.7.1 PARCEL 5172 - S&J PRECISION AND OVERSTREET PAINTING BUILDING 1

		2.7.2 PARCEL 5172 - FORMER A-EVANS AIR FILTER SERVICE BUILDING 2

		2.7.3 PARCEL 5172 – BUILDING 3



		2.8 PARCEL 5173 - SIM TRAINER BUILDING 1

		2.9 PARCEL 5174 - COMMAND ROOFING BUILDING 1

		2.10 PARCEL 5175 - FORMER ALLIANCE EQUIPMENT AND SUPPLY BUILDING 1



		3 DATA QUALITY OBJECTIVES

		Step 1: State the Problem

		Step 2: Identify the Goals of the Study

		Step 3: Identify Information Inputs

		Step 4: Identify the boundaries of the Study

		Step 5: Develop the Analytic Approach

		Step 6: Specify Performance or Acceptance Criteria

		Step 7: Develop the Plan for Obtaining Data



		4 PROPOSED SAMPLING ACTIVITIES

		4.1 SAMPLING LOCATIONS

		4.2 SAMPLING PROCEDURES

		4.2.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION AND SAMPLING

		4.2.1.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION

		4.2.1.2  SUB-SLAB SOIL VAPOR PROBE PURGING AND LEAK CHECKING

		4.2.1.3 SUB-SLAB SOIL VAPOR PROBE SAMPLING FOR METHANE

		4.2.1.4 SUB-SLAB SOIL VAPOR SAMPLING FOR VOCs 



		4.2.2 INDOOR AIR SAMPLING FOR VOCs 

		4.2.3 INDOOR AND CRAWL SPACE AIR SAMPLING FOR METHANE

		4.2.4 OUTDOOR SAMPLING FOR VOCs 

		4.2.5 QUALITY ASSURANCE/QUALITY CONTROL SAMPLES

		4.2.6 SAMPLE ANALYSIS





		5 DATA EVALUATION AND REPORTING

		5.1 DATA VALIDATION

		5.2 SCREENING LEVELS

		5.2.1 VOC SCREENING LEVELS

		5.2.2 METHANE SCREENING LEVELS



		5.3 DATA EVALUATION

		5.4 DECISION RULES

		5.4.1 DECISION RULES FOR VOC ANALYTICAL RESULTS

		5.4.2 DECISION RULES FOR METHANE ANALYTICAL RESULTS



		5.5 REPORTING



		6 SCHEDULE

		7 REFERENCES

		Figures

		Tables

		Appendices





		Blank Page










Case: 3:13-cv-00115-WHR Doc #: 124-12 Filed: 07/08/13 Page: 1 of 2  PAGEID #: 1119



ecarter

Typewritten Text

EXHIBIT L







Case: 3:13-cv-00115-WHR Doc #: 124-12 Filed: 07/08/13 Page: 2 of 2  PAGEID #: 1120





		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		1901 Dryden Rd. Maps.pdf

		Cover Letter

		Vapor Intrusion Investigation Work Plan—South Dayton Dump and Landfill Site Moraine, Ohio, As Modified by USEPA

		Disclaimer Page

		TABLE OF CONTENTS

		LIST OF FIGURES

		LIST OF TABLES

		LIST OF APPENDICES

		1 INTRODUCTION

		1.1 BACKGOUND INFORMATION 

		1.2 DISPUTE RESOLUTION AGREEMENT

		1.3 PURPOSE AND SCOPE

		1.4 VAPOR INTRUSION GUIDANCE

		1.5 WORK PLAN ORGANIZATION



		2 CONCEPTUAL SITE MODELS FOR VI STUDY BUILDINGS

		2.1 PARCEL 3207 - GLOBE EQUIPMENT

		2.1.1 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 1

		2.1.2 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 2



		2.2 PARCEL 3253

		2.2.1 PARCEL 3253 - HOUSE, BUILDING 1

		2.2.2 PARCEL 3253 - GARAGE, BUILDING 2



		2.3 PARCEL 3254 - MIDDLETON TRUCKING BUILDING 1

		2.4 PARCEL 4610

		2.4.1 PARCEL 4610 - ARA TRUCKING BUILDING 1

		2.4.2 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING B

		2.4.3 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING C

		2.4.4 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING D

		2.4.5 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING E



		2.5 PARCEL 5054 - VALLEY ASPHALT

		2.5.1 PARCEL 5054 - VALLEY ASPHALT BUILDING 1

		2.5.2 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 2

		2.5.3 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 3

		2.5.4 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 4

		2.5.5 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 5

		2.5.6 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 6

		2.5.7 PARCEL 5054, BUILDING 7

		2.5.8 PARCEL 5054, MURPHY’S PLUMBING BUILDING MP



		2.6 PARCEL 5171 - B&G TRUCKING

		2.6.1 PARCEL 5171 - B&G TRUCKING BUILDING 1

		2.6.2 PARCEL 5171 - B&G TRUCKING BUILDING 2

		2.6.3 PARCEL 5171 - B&G TRUCKING BUILDING 3

		2.6.4 PARCEL 5171, BUILDING 4



		2.7 PARCEL 5172

		2.7.1 PARCEL 5172 - S&J PRECISION AND OVERSTREET PAINTING BUILDING 1

		2.7.2 PARCEL 5172 - FORMER A-EVANS AIR FILTER SERVICE BUILDING 2

		2.7.3 PARCEL 5172 – BUILDING 3



		2.8 PARCEL 5173 - SIM TRAINER BUILDING 1

		2.9 PARCEL 5174 - COMMAND ROOFING BUILDING 1

		2.10 PARCEL 5175 - FORMER ALLIANCE EQUIPMENT AND SUPPLY BUILDING 1



		3 DATA QUALITY OBJECTIVES

		Step 1: State the Problem

		Step 2: Identify the Goals of the Study

		Step 3: Identify Information Inputs

		Step 4: Identify the boundaries of the Study

		Step 5: Develop the Analytic Approach

		Step 6: Specify Performance or Acceptance Criteria

		Step 7: Develop the Plan for Obtaining Data



		4 PROPOSED SAMPLING ACTIVITIES

		4.1 SAMPLING LOCATIONS

		4.2 SAMPLING PROCEDURES

		4.2.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION AND SAMPLING

		4.2.1.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION

		4.2.1.2  SUB-SLAB SOIL VAPOR PROBE PURGING AND LEAK CHECKING

		4.2.1.3 SUB-SLAB SOIL VAPOR PROBE SAMPLING FOR METHANE

		4.2.1.4 SUB-SLAB SOIL VAPOR SAMPLING FOR VOCs 



		4.2.2 INDOOR AIR SAMPLING FOR VOCs 

		4.2.3 INDOOR AND CRAWL SPACE AIR SAMPLING FOR METHANE

		4.2.4 OUTDOOR SAMPLING FOR VOCs 

		4.2.5 QUALITY ASSURANCE/QUALITY CONTROL SAMPLES

		4.2.6 SAMPLE ANALYSIS





		5 DATA EVALUATION AND REPORTING

		5.1 DATA VALIDATION

		5.2 SCREENING LEVELS

		5.2.1 VOC SCREENING LEVELS

		5.2.2 METHANE SCREENING LEVELS



		5.3 DATA EVALUATION

		5.4 DECISION RULES

		5.4.1 DECISION RULES FOR VOC ANALYTICAL RESULTS

		5.4.2 DECISION RULES FOR METHANE ANALYTICAL RESULTS



		5.5 REPORTING



		6 SCHEDULE

		7 REFERENCES

		Figures

		Tables

		Appendices





		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		Blank Page

		fig 3.pdf

		Cover Letter

		Vapor Intrusion Investigation Work Plan—South Dayton Dump and Landfill Site Moraine, Ohio, As Modified by USEPA

		Disclaimer Page

		TABLE OF CONTENTS

		LIST OF FIGURES

		LIST OF TABLES

		LIST OF APPENDICES

		1 INTRODUCTION

		1.1 BACKGOUND INFORMATION 

		1.2 DISPUTE RESOLUTION AGREEMENT

		1.3 PURPOSE AND SCOPE

		1.4 VAPOR INTRUSION GUIDANCE

		1.5 WORK PLAN ORGANIZATION



		2 CONCEPTUAL SITE MODELS FOR VI STUDY BUILDINGS

		2.1 PARCEL 3207 - GLOBE EQUIPMENT

		2.1.1 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 1

		2.1.2 PARCEL 3207 - GLOBE EQUIPMENT BUILDING 2



		2.2 PARCEL 3253

		2.2.1 PARCEL 3253 - HOUSE, BUILDING 1

		2.2.2 PARCEL 3253 - GARAGE, BUILDING 2



		2.3 PARCEL 3254 - MIDDLETON TRUCKING BUILDING 1

		2.4 PARCEL 4610

		2.4.1 PARCEL 4610 - ARA TRUCKING BUILDING 1

		2.4.2 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING B

		2.4.3 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING C

		2.4.4 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING D

		2.4.5 PARCEL 4610 - RON BARNETT CONSTRUCTION BUILDING E



		2.5 PARCEL 5054 - VALLEY ASPHALT

		2.5.1 PARCEL 5054 - VALLEY ASPHALT BUILDING 1

		2.5.2 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 2

		2.5.3 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 3

		2.5.4 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 4

		2.5.5 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 5

		2.5.6 PARCEL 5054 - VALLEY ASPHALT PLANT BUILDING 6

		2.5.7 PARCEL 5054, BUILDING 7

		2.5.8 PARCEL 5054, MURPHY’S PLUMBING BUILDING MP



		2.6 PARCEL 5171 - B&G TRUCKING

		2.6.1 PARCEL 5171 - B&G TRUCKING BUILDING 1

		2.6.2 PARCEL 5171 - B&G TRUCKING BUILDING 2

		2.6.3 PARCEL 5171 - B&G TRUCKING BUILDING 3

		2.6.4 PARCEL 5171, BUILDING 4



		2.7 PARCEL 5172

		2.7.1 PARCEL 5172 - S&J PRECISION AND OVERSTREET PAINTING BUILDING 1

		2.7.2 PARCEL 5172 - FORMER A-EVANS AIR FILTER SERVICE BUILDING 2

		2.7.3 PARCEL 5172 – BUILDING 3



		2.8 PARCEL 5173 - SIM TRAINER BUILDING 1

		2.9 PARCEL 5174 - COMMAND ROOFING BUILDING 1

		2.10 PARCEL 5175 - FORMER ALLIANCE EQUIPMENT AND SUPPLY BUILDING 1



		3 DATA QUALITY OBJECTIVES

		Step 1: State the Problem

		Step 2: Identify the Goals of the Study

		Step 3: Identify Information Inputs

		Step 4: Identify the boundaries of the Study

		Step 5: Develop the Analytic Approach

		Step 6: Specify Performance or Acceptance Criteria

		Step 7: Develop the Plan for Obtaining Data



		4 PROPOSED SAMPLING ACTIVITIES

		4.1 SAMPLING LOCATIONS

		4.2 SAMPLING PROCEDURES

		4.2.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION AND SAMPLING

		4.2.1.1 SUB-SLAB SOIL VAPOR PROBE INSTALLATION

		4.2.1.2  SUB-SLAB SOIL VAPOR PROBE PURGING AND LEAK CHECKING

		4.2.1.3 SUB-SLAB SOIL VAPOR PROBE SAMPLING FOR METHANE

		4.2.1.4 SUB-SLAB SOIL VAPOR SAMPLING FOR VOCs 



		4.2.2 INDOOR AIR SAMPLING FOR VOCs 

		4.2.3 INDOOR AND CRAWL SPACE AIR SAMPLING FOR METHANE

		4.2.4 OUTDOOR SAMPLING FOR VOCs 

		4.2.5 QUALITY ASSURANCE/QUALITY CONTROL SAMPLES

		4.2.6 SAMPLE ANALYSIS





		5 DATA EVALUATION AND REPORTING

		5.1 DATA VALIDATION

		5.2 SCREENING LEVELS

		5.2.1 VOC SCREENING LEVELS

		5.2.2 METHANE SCREENING LEVELS



		5.3 DATA EVALUATION

		5.4 DECISION RULES

		5.4.1 DECISION RULES FOR VOC ANALYTICAL RESULTS

		5.4.2 DECISION RULES FOR METHANE ANALYTICAL RESULTS



		5.5 REPORTING



		6 SCHEDULE

		7 REFERENCES

		Figures

		Tables

		Appendices





		Blank Page















Case: 3:13-cv-00115-WHR Doc #: 124-2 Filed: 07/08/13 Page: 1 of 6  PAGEID #: 1033



ecarter

Typewritten Text

 EXHIBIT B



mwinne

Typewritten Text



mwinne

Typewritten Text



mwinne

Typewritten Text



mwinne

Typewritten Text







1
L
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ROBERT A. VOGEL. M.D. MONTGOMERY COUNTY BOARD OF HEALTH


HEALTH COMMISSIONER DAVID ULRICH. D.D.S -


COMBINED GENERAL HEALTH DISTRICT
MRS. MARTHA CARC .


ENT


VICE-PRESIDEN-Y
COUNTY GOVERNMENT PLAZA


ITZHERMAN ASROMOWITZ. M.D.
451 WEST THIRD STREEr MRS. MARIE DAUGHERTY


DAYTON. OHIO 45422 JOHN DOAN
MRS. VEROREE HARRIS
W. J. LEWIS. M.D.


DIVISION OF ENVIRONMENTAL HEALTH EDWARD RAUSCH


DAVID B. PEDEN. M.P.H.. DIRECTOR CHARLES F. WILCHER. J. D.O.


513 - 225-4443


March 24 1980 E tý ý v E o


MAR 2 G 1980


Uhio En ftfi iental Protection Agency
Mr. Russell A. Gilmore III SOUTHWEST DISTRICT


The Peerless Transportation Co.


214 South Perry Street ýIý Z . ý-L


Dayton Ohio 45402 f


Re Solid waste disposal


Dear Mr. Gilmore


We recently learned that you are transporting white plaster dust
from the Ohio Precision Castings Inc. and disposing of it in


your foundry sand disposal site on Brandt Pike. In addition we
learned you anticipate transporting fly ash from Cargill Inc.
to this same site.


The Ohio EPA has determined that both these industrial wastes
are solid waste and therefore must be disposed of in a licensed
landfill. Your foundry sand disposal site is not licensed.


The fly ash can be taken to any licensed landfill that can handle
it. In Montgomery County the following sites which are suitable


1. North Sanitary Landfill 4220 Pinnacle Rd. Moraine


2. Powell Road Landfill 4060 Powell Rd. Wayne Twp.


3. South Dayton Landfill 1975 Springboro Pike Moraine


4. Moraine Materials - Dryden Rd. Complex Rear of 3265 Dryden
Rd. Moraine


5. Moraine Materials Hurt B Pit Farmington Rd. Miami Twp.


The white plaster dust may only be taken to the first three
licensed landfills in Montgomery County.
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Mr. Russell A. Gilmore III
March 24 1980


Page Two


This letter shall be considered an official order to dispose
of all fly ash and white plaster dust in a licensed landfill
within seven 7 days. Authority for this order can be found
in Section 3734.05 Ohio Revised Code.


If you have questions concerning this order please call225-4443.
Sincerely


Job H. Bindeman
S stems Analyst


J t /bab


cc Joe Moore
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Q Inter-Office Commuration
TO Valerie Brinker DATE January 19 1983


FROM Joe Moore


SUBJECT Cargill Co. Needmore Road Montgomery County


This company has a history of indiscriminate dumping of its waste sludge.


The latest complaint concerns the open dumping of their material off 1901 Dryden
Road. Doesnt this company need an acceptable plan for the disposal of its
industrial waste


dkp ý
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Re Montgomery County
Solid Waste


Complaint


Terry Wright January 14 1983


Supervisor of General Services


Montgomery County Health Department


County Government Plaza


P.O. Box 972


451 West Third Street


Dayton Ohio 45422


Dear Terry


We received a complaint telephone from Mr. Mel Levy Manager Valley
Asphalt Company 1901 Dryden Road Phone 293-4119.


He is complaining about Cargill waste that was dumped on property near


his headquarters off Dryden Road. The waste was apparently dumped
last year 1982. He is complaining about the odors and flies as you
would expect from an organic waste.


Your assistance in investigating this matter will be appreciated. If


you have questions please call me.


Sincerely


it. Joe Moore R.S.


Division of Land Pollution Control


MJMlmr


Southwest District Office Richard F. Celeste Governor


7 East Fourth Street Dayton Ohio 45402-2086 Robert H. Maynard Director
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iNTr 2-OFFICE COMMUNc ATKON


/ TO Dick Carlton. Yastmrater DATE April- 19 1979 me 0480%4


FROM Joe Moore. ---office of Land Pollution Control


SUBJECT Cargill Inc.
j


3201 Needmore Road Unapproved Sludge Disposal


This company continues to give its sludge to waste scavengers that


dump it indiscriminately in ditchesalong fence lines etc.


Cant this company be made to develop an approved method of industrial


sludge disposal 6111.45 6111.46


The industrial waste section has dealt with this company and its


dupers before. There should be an industrial file regarding past


prob ems and dealings.


For the latest unauthorized promiscuous dumping contact Rhoads Richardson


with the Prebl a County Health Department.


MJMnh


cc C.M. Cooperrider
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